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[TT is obſerved by an eminent Law-writer, that LORD 
Bacon's READING ON THE STATUTE OF USszs 7s 4 
very profound treatiſe on the ſubject ſo far as it goes, and 
ſhews that he had the cleareſt conception of one of the moſs 
abſtruſe parts of our Jaw *. This tract was originally 
given to the public in a very incorref manner, which 
may be attributed to the circumſtance of its having firſt 
appeared ſeveral years after the death of the learned and 
noble author, and a conſiderable number after the occaſion 
of its compoſition, and was then apparently taken from 4 
copy not prepared, or probably intended for the preſs. 
The errors with which that edition abounds have for the 
moſt part been copied in the ſubſequent publications that 
have been made of it. In the latter edition, however, of 
his lordſpip's works it is given with a conſiderable number 
of corrections; but as it is there extant in a form ill 
adapted to general uſe, it was thought not an unacceptadle 
ſervice to preſent it to the profeſſion in a more commodious 
ſhape ; with which an opportunity concurred of improv 


* Hargrave's Coke upon Littleton, 13. a. 
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ing it with the further correctious of a gentleman of con- 
fiderable knowledge and experience, who had made a very 
allentive peruſal of it, and corrected it in a great number 
of inſtances, which were found to be werranted by the 
more correct copies, and by the opinions of very reſpeBable 
authorities in matters of this kind; by whom it was alſo 
thought an additional improvement to add the references 
made by the ſame hand, which are accordingly printed in 
the margin ; the alterations that have been made in the 
text being aiſo diftinguiſped betwint brackets, 
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realm, lands, tenements, and heredi- 
taments be not deviſable by teſtament, nor 
ought to be transferred from one to another, 
but by ſolemn livery and ſeiſin, matter of re- 
cord, writing ſufficient made S fide, with- 


HERE by the common laws of this preamute; 


out covin or fraud; yet nevertheleſs divers How by the 


and ſundry imaginations, ſubtle inventions, fommen jaw | 


and practices have been uſed, whereby the be transferfea 


hereditaments of this realm have been con- 
veyed from one to another by fraudulent 
feoffments, fines, recoveries, and other aſſu- 
rances, craftily made to ſecret uſes, intents, 
and truſts; and alſo by wills and teſtaments, 
ſometime made by nude parolx and words, 
ſometime by ſigns and tokens, and ſometime 
by writing, and for the moſt part made by 
ſuch perſons as be viſited with ſickneſs, in 
their extreme agonies and pains, or at ſuch 
timeas they have ſcantly hadany good memory 

A 3 or 


from one perſoꝝ 
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or remembrance ; at which tunes they being 
provoked by greedy and covetous perſons ly- 
ing in wait about them, do many times diſpoſe 
indiſcreetly and unadviſedly their lands and 
Several inconve- inheritances; by reaſon whereot, and by oc- 


niencies enſuing 


by conveyanceor CaNon of which fraudulent feoffments, fines, 
lands to Uſes, recoveries, and other like aſſurances to uſes, 
—4.— * confidences, and truſts, divers and many 
Wile. heirs have been unjuſtly, at ſundry times dil- 
| herited, the lords have loſt their wards, mar- 
riages, reliefs, harriots, eſcheats, aids pur fair 
itz chivalier, & pur file marier, and ſcantly 
any perſon can be certainly aſſured of any 
lands by them purchaſed, nor know ſurely 
againſt whom they ſhall uſe their actions, or 
execution for their rights, titles, and duties; 
alſo men married have loſt their tenancies by 


the courteſy, women their dowers, manifeſt. 


erjuries by trial of ſuch ſecret wills and uſcs 
8 been committed; the King's highneſs 
hath loſt the profits and advantages of tlie 
lands of perſons attainted, and / the lands 
craitily put in feoffments to the ulcs of aliens 
born, and alſo the profits of waite for a year 
and a day of Jands of felons attainted, and the 
lords their eſcheats thereof; and many other 
inconveniences have happened, and daily do 
increaſc among the King's ſubjects, to their 
great trouble and inquietneſs, and to the utter 
 tubverſion of the ancient common laws of 
this realm ; for the extirping and extinguiſh- 
ment of all ſuch ſubtle practiſed feoffments, 
ines, recoveries, abuſes; and errors heretofore 
uſed and accuſtomed in this realm, to the 
ſubverſion of the good and ancient laws of 
the fame, and to the intent that the King's 
highnels, or any other his ſubjects of this 
I realm, 
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realm, ſhall not in any wiſe hereafter, by any 
means or inventions be deceived, damaged or 
hurt, by reaſon of ſuch truſts, uſes, or con- 
fidences : It may pleaſe the King's moſt royal 
majeſty, that it may be enacted by his high- 


Vil 


The poſſeſſion of 
lands ſhall be in 
him or them that 


neſs, by the aſſent of the Lords ſpiritual and have the Uſe, 


temporal, and the Commons, in this preſent 
parliament aſſembled, and by the authority of 
the ſame, in manner and form following; that 
is to ſay, That where any perſon or perſons 
ſtand, or be ſeized, or at any time hereafter 
ſhall happen to be ſeized of and in any ho- 
nours, caſtles, manors, lands, tenements, 
rents, ſervices, reverſions, remainders, or other 


hereditaments, to the ule, confidence or truſt 


of any other perſon or {{ or of 
Dody politick, by reaſon of any bargain, fale, 


feoftment, fine, recovery, covenant, contract, 


agreement, will, or otherwiſe, by any manner 


of means whatſoever it be; that in every ſuch 
caſe, all and every ſuch perſon and perſons, 
and bodies politick, that have, or hereafter 


thall have any ſuch ule, confidence, or truſt, 


in fee- ſimple, Tee-tail, for term of life, or of 


years, or otherwiſe; or any uſe, confidence, 
or truſt, in remainder, or reverter, ſhall from 
henceforth ſtand and be ſeized, deemed, and 
adjudged in lawtul ſeiſin, eſtate, and poſſeſſion 
of and in the ſame honours, caſtles, manors, 
lands, tencments, rents, ſervices, reverſions, 
remainders, and hereditaments, with their ap- 
purtenances, to all intents, conſtructions, and 
purpoles in the law, of and in ſuch like eſ- 


tates as they had, or thall have in uſe, trait,” 
"or conhdence of or in the ſame; and that the 


eſtate, title, right, and poſſeſſion that was in 
ſuch perſon or perſons that were, or hereafter 
A 4 {hall 


Viil AN ACT CONCERNING 


ſhall be ſeized of any lands, tenements, or 
hereditaments, to the uſe, confidence, or truſt 
of any ſuch perſon or perſons, or of any body 
politick, be from henceforth clearly deemed 
and adjudged to be in him or them that have, 
or hereafter ſhall have ſuch uſe, confidence, 
or truſt, after ſuch quality, manner, forw, 


and condition as they had beiore, in or to the 


Aſſurance made — II. And be it further enacted by the autho- 


of divers o me rity aforeſaid, That where divers and many 
fore of them. perſons be, or hereaſter ſhall happen to be 
jointly ſeized of and in any lands, tenements, 
rents, reverſions, remainders, or other heredi- 
taments, to the ule, confidence, or truſt of any of 
them that be ſo jointly ſeized, that ineveryſuch 
caſe that thoſe perſon or perſons which have or 
hereafter ſhall have any ſuch uſe, confidence, or 
truſt in any ſuch lands, tenements, rents, rever- 
lions, remainders, or hereditaments, ſhall from 
hencetorth have, and be deemed and adjudged 
to have only to him or them that have, or 
hereafter ſhall have ſuch uſe, confidence, or 
truſt, ſuch eſtate, poſſeMion, and ſeiſin, of and 
We ſame lands, tenements, rents, rever- 
ſions, remainders, and other hereditaments, in 
like nature, manner, form, condition, and 
courſe, as he or they had before in the uſe, 
confidence, or truſt of the fame lands, rene- 
Saving of the ments, or hereditaments; ſaving and reſery- 
right of rangers ing to all and ſingular perſons, and bodies 
politick, their heirs, and ſucceſſors, other than 
thoſe perſon or perſons which be ſeized, or 
hereatter ſhall be ſeized of any lands, tene- 
ments, or hereditaments, to any uſe, confi- 
dence, or truſt, all ſuch right, title, entry, in- 
tereſt, >olicflion, rents, and action, as they 
8 or 
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or any of them had, or might have had be- 
fore the making of this act. | | | 

III. And alſo ſaving to all and fingular thoſe Saving of ** 
perſons, and to their heirs, which be, or here EE 16. 3 
after ſhall be ſeized to any uſe, all ſuch tormer 
right, title, entry, intereſt, poſſeſſion, rents, 
cuſtoms, ſervices, and action, as they or any 
of them might have had to his or their own 
proper uſe, in or to any manors, lands, te- 

= nements, rents, or hereditaments, whereof 
they be, or hereafter ſhall be ſeized to any 
> other uſe, as if this preſent act had never been 
had nor made; any thing contained in this 
act to the contrary notwithſtanding. 
IV. And where allo divers perſons ſtand and 
be ſeized of and in any lands, tenements, or 
hereditaments, in fee-fimple, or otherwiſe, to 
the uſe and intent that ſome other perſon or 
perſons ſhall have and perceive yearly to 
them, and to his or their heirs; one annual 
rent of x. li. or more, or leſs, out of the ſame 
lands and tenements, and ſome other perſon 
one other annual rent, to him and his aſſigns 
for term of life or years, or for ſome other 
ſpecial time, according to ſuch intent and uſe 
as hath been heretofore declared, limited, and 
made thereof. 

V. Be it therefore enacted by the authority Land aſfured to 
aforeſaid, That in every ſuch caſe the ſame de, an be 
perſons, their heirs, and afhgns, that have paid out thereof 
tuch ule and intereſt, to have and perceive any 9 
ſuch annual rents out of any lands, tenements, 
or hereditaments, that they, and every of 
them, their heirs, and afligns, be adjudged 
and deemed to be in poſſeſſion and ſeifin of 
the ſame rent, of and in ſuch like eſtate as 
they had in the title, intereſt, or uſe of the ſaid 
rent or profit, and as if a ſufficient grant, or 


other 


A woman ſhall 
not have both 
a jointer and 

dower of her huſ- 
band's lands, 
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other lawful conveyance had been made and 
exccuted to them, by ſuch as were or ſhall be 
ſeized to the uſe or intent of any ſuch rent to 


be had, made, or paid according to the very 


truſt and intent thereof; and that all and 
every ſuch perſon and perſons as have, or 
hereafter ſhall have, any title, uſe, and in- 
tereſt in or to any ſuch rent or profit, ſhall 
lawtully diſtrain for non-payment of the ſaid 
rent, and in their own names make avowries, 
or by their bailiffs or ſervants make coniſances 
and juſtifications, and have all other ſuits, 
entries, and remedies for ſuch rents, as if the 
ſame rents had been actually and really grant- 
ed to them, with ſufficient clauſes of diſtreſs, 
re-entry, or otherwile, according to ſuch 
conditions, pains, or other things limited and 
appointed upon the truſt and intent for pay- 
ment or ſurety of ſuch rent. 

VI. And be it further enacted by tne au- 
thority aforeſaid, That whereas divers perſons 
have purchaſed, or have eſtate made and con- 
veyed of and in divers lands, tenements, and 
hereditaments unto them and to their wives, 
and to the heirs of the huſhand, or to the 
huſband, and to the wife, and to the heirs of 
their two bodies begotten, or to the heirs of 
one of their bodies begotten, or to the huſ- 
band, and to the wite for term of their lives, 
or for terin of life of the ſaid wife ; or where 
any ſuch eſtate, or purchaſe of any lands, 
tenements, hereditaments, hath been, or here- 
after ſhall be made to any hutband, and to 
his wife, in manner and form above expreſſed, 
or to any other perſon or perſons, and to their 
heirs and aſſigns, to the uſe and behoof of the 
ſaid huſband and wife, or to the uſe of the 
wife, as is before rehcarſed, ior the jointer 

of 


* 
'y 2 
— 
5 
5 
> 
vp 
: 
4 i 
* 
9.5 
wy n 
* 
[1 


— 
& 
w 
"38 
* 
Vo 
4 
* * 
2 
: F 
1 
1 
* 
[1 
* 


IIS, —- Woe pom I 
FFF 


USES AND WILLS 


of the wife; that then in every ſuch caſe, 
every woman married, having ſuch jointer 
made, or hercafter to be made, ſhall not 
claim, nor have title to have any dower of the 
reſidue of the lands, tenements, or heredita- 
ments, that at any time were her ſaid hut- 
bands, by whom ſhe hath any ſuch jointer, 
nor ſhall demand nor claim her dower of and 
againſt them that have the lands and inherit- 


ances of her ſaid huſband ; but it ſhe have no 


ſuch jointer, then ſhe thall be admitted and 
enabled to purſue, have, and demand her 
dower by writ of dower, after the due courſe 


and order of the common laws of this realm ; 


this act, or any law or proviſion made to the 
contrary thereof notwithſtanding. 


VII. Provided alway, That if any ſuch 


woman be lawfully expuiſcd, or evicted from 


her ſaid jointer, or from any part thereof, 
without any fraud or covin, by lawful entry, 
action, or by diſcontinuance of her huſband, 
then every ſuch woman ſhall be endowed of 


A woman ſhall 
be endowed, 
whote jointer 
is recovered, 


as much of the reſidue of her huſband's tene- 


ments or hereditaments, whereof ſhe was be- 
tore dowable, as the ſame lands and tenements 
io evicted and expulſed ſhall amount or ex- 
tend unto. 

VIII. Provided alſo, That this a&t, nor 
any thing therein contained or expreſſed, ex- 
tend, or be in any wife hurtful or prejudicial 
to any woman or women herctofore being 
married, of, for or concerning ſuch right, 
title, uſe, intereſt, or poſſeſſion, as they or 
any of them have, claim, or pretend to have 
tor her or their jointer or dower, of, in, or 
to any manors, lands, tenements, or other 
hereditaments of any of their late huſbands, 

being 


Women hereto. 
fore married. 
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E; 


being now dead or deceaſed; any thing con- 
tained in this act to the contrary notwith- 
ſtanding. 

1 Provided alſo, That if any wife have, 

taken or refüſed Or hereafter ſhall have any manors, lands, 

by tae wife. tenements, or hereditaments unto her given 
and aſſured after marriage, for term of her 
life, or otherwiſe in jointer, except the ſame 
aſſurance be to her made by act of parliament, 
and the ſaid wife after that fortune to over- 
live her ſaid huſband, in whoſe time the ſaid 
jointer was made or aſſured unto her, that 
then the ſame wife ſo overliving ſhall and 
may at her liberty, after the death of her ſaid 
huſband, refuſe to have and take the lands 
and tenements ſo to her given, appointed, or 
aſſured during the coverture, for term of her 
life, or otherwiſe in jointer, except the ſame 
aſſurance be to her made by act of parlia- 
ment, as is aforeſaid, and thereupon to have, 
aſk, demand, and take her dower by writ of 
dower, or otherwiſe, according to the com- 
mon law, of and in all ſuch lands, tenements, 
and hereditaments as her huſband was and 
ſtood ſeized of any ſtate of inheritance at any 
time during the coverture ; any thing con- 
tained in this act to the contrary thercof 
notwithſtanding. 

This Ratuteſhan X. Provided allo, That this preſent act, 

ö thing herein contained, extend, nor 

tute or recog- . . 

nizance, cc. be at any time hereafter interpreted, expound- 

| ed, or taken to extinct, releaſe, diſcharge, or 

; ſuſpend any ſtatute, recognizances, or other 
bond, by the execution of any cſtate, of or 
in any lands, tenements, or hereditaments, 
by the authority of this act, to any perſon or 


perſons, or bodies _ any thing con- 


tained _ 
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tained in this act to the contrary in any wiſe 
notwithſtanding. | 


XI. And foraſmuch as great ambiguities 


and doubts may ariſe of the validity and in- 
validity of wills heretofore made of any lands, 
tenements, and hereditaments, to the great 
trouble of the King's ſubjects; the King's 
moſt royal majeſty minding the tranquillity 
and reſt of his loving ſubjects, of his molt 
excellent and accuſtomed goodneſs is pleaſed 
and contented that it be enacted by the au- 


XL 


thority of this preſent parliament, That all Wills made be- 


manner true and juſt wills and teſtaments 
heretofore made by any perſon or perſons de- 
ceaſed, or that ſhall deceaſe before the fir 
day of May, that ſhall be in the year of our 
Lord God 1536, of any lands, tenements, 
or other hereditaments, ſhall be taken and 
accepted good and effectual in the law, after 
ſuch faſhion, manner, and form as they were 
commonly taken and uſed at any time within 
forty years next afore the making of this act; 
any thing contained in this act, or in the 
preamble thereof, or any opinion of the com- 
mon law to the contrary thereof notwith- 
ſtanding “. 


fore the ſtatute, 
or ſhortly after, 
how they ſhall 
& be taken. 


XII. Provided always, That the King's How fines for 


highnefs ſhall not have, demand, or take any 


advantage or profit for, or by occaſion of the ots, h 
executing of any eſtate, only by authority of 


this act, to any perſon or perſons, or bodies 
politick, which now have, or on this ſide the 
ſaid firſt day of May, which ſhall be in the 


year of our Lord God 1536, ſhall have any 


* See farther concerning wills, 32 H. VIII. c. 1. 
34, 35 H. VIII. c. 3. 29 Car. II. c. 3. 4 W. & M. c. 2. 
2 3 Ann, C. 8. 4 Ann, C. 16. 25 G. II. C. 6. 


ule 


alienation, re- 
liefs, and harri- 
all be paid 
the King. 


XIV 


Other lands, 


fines, reliefs, and 


harriots. 


Ceſtuy que uſe 


may take all 


ſuch advantages 
as his feoffees 


might have had. 
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uſe or uſes, truſts, or confidences in any 
manors, lands, tenements, or hereditaments 
holden of the King's highneſs, by reaſon of 
primer ſciſin, liverty, ezfter le main, fine for 
alienation, relief or harriot; but that fines 
for alicnations, reliefs, and harriots, ſhall be 
paid to the King's kighnets, and allo liveries, 
and ouffer le mains ſhall be ſued for uſes, 
truſts, and confidences to be made and exe- 
cuted in poſſeſſion by authority of this act, 


after and from the faid firſt day of May, of 


lands, and tenements, and other heredita— 
ments holden of the King in ſuch like manner 
and form, to all intents, conſtructions, and 
purpoſes as hath heretofore been uſed or ac- 
cuſtomed by the order of the laws of this 
realm. | | 

XIII. Provided alſo, That no other per- 
fon or perſons, or bodies politick, of whom 
any lands, tencments, or hereditaments be, 
or hereafter ſhall be holden mediate or im- 
mediate, ſhall in any wife demand, or take 
any fine, relief, or harriot, for or by occaſion 
of the executing of any eſtate by the authority 
of this act, to any perſon or perſons, or 
bodies politick, before the ſaid firſt day of 
May, which ſhall be in the year of our Lord 
God 1536. 

XIV. And be it enaQed by authority 
aforeſaid, That all and ſingular perſon and 
perſons, and bodies politick, which at any 
time on this fide the ſaid firſt day of May, 
which ſhall be in the year of our Lord God 
1536, ſhall have any eſtate unto them exe- 
cuted of and in any lands, tenements, or 


hereditaments by the authority of this act, 


ſhall and may have and take the ſame, o 
IJ like 
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like advantage, benefit, voucher, aid, prayer, 
remedy, commodity, and profit by action, 
entry, condition, or otherwile, to all intents, 
conſtructions, and purpoſes, as the perſon or 
perſons ſeized to their uſe of or in any ſuch 
jands, tenements, or hereditaments fo exe- 
cuted, had, ſhould, might, or ought to have 
had at the time of the execution of the eſtate 
thereof, by the authority of this act, againſt 
any other perſon or perſons, of, or tor any 
walte, diſſciſin, treſpaſs, condition broken, 
or any other offence, cauſe, or thing con- 
cerning or touching the ſaid lands or tene- 
ments ſo executed by the authority of this 
act. 

XV. Provided alfo, and be it enacted by 
the authority aforeſaid, That actions now de- 
pending againſt any perſon or perſons ſeized 


ww of or in any lands, tenements, or heredita- 


ments, to any uſe, truſt, or confidence, ſhall 
not abate ne be diſcharged for or by reaſon 
of executing of any eſtate thereof by authority 


of this act, before the faid firſt day of May 


bo which ſhall be in the year of our Lord God 


1536, any thing contained in this act to the 


= contrary notwithſtanding. 


XVI. Provided alſo, That this a&, nor 


any thing therein contained, ſhall not be 
= prejudicial to the King's highneſs for ward- 
hip of heirs now being within age, nor for 

liveries, or for outer le mains, to be ſued 


by any perſon or perſons now being within 
age, or of full age, of any lands or tenements 
unto the ſame heir or heirs now already de- 


ſcended; any thing in this act contained to 
the contrary notwithſtanding. 


XVII. Provided 


XY 


Actions now 
dependings 


Wardfſhips, Ii- 
veries, or ouſter 
le main, of any 
now being with- 
in age, or of full 
age. 


xvi 


Recognizances 
taken to the 
King's uſe con- 
cerning reco- 
Verles. 


Eſtates of 
lands executed 
do perſons born 
in ales. 


AN ACT CONCERNING, &c, 


XVII. Provided alſo, and be it enacted by 
the authority aforeſaid, That all and ſingular 
recognizances heretofore knowledged, taken, 
or made to the King's uſe, for or concerning 
any recoveries of any lands, tenements, or 
hereditaments heretofore uſed or had, by writ 
or writs of entry upon diſſeiſin i e Poſt; ſhall 
from henceforth be utterly void and of none 
effect, to all intents, conſtructions, and pur- 


poſcs. 


XVIII. Provided alſo, That this act, nor 
any ching therein contained, be in any wiſe 
prejudicial or hurtful to any perſon or perſons 
born in Hales, or the marches of the ſame, 
which ſhall have any eſtate to them executed 
by authority of this act, in any lands, tene- 
ments, or other hereditaments within this 
realm, whereof any other perſon or perſons 
now ſtand, or be ſeized to the uſe of any ſuch 
perſon or perſons born in Wales, or the 
marches of the ſame; but that the ſame per- 
fon or perſons born in Wales, or the marches 
of the ſame, ſhall or may lawfully have, re- 
tain, and keep the ſame lands, tenements, or 
other hereditaments, whereof eſtate ſhall be 
ſo unto them executed by the authority of this 
act, according to the tenor of the ſame ; any 
thing i in this act contained, or any other act 
or proviſion heretofore had or made to the 
contrary notwithſtanding, 
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Have choſen to read upon the ſtatute of uſes The introduc» 
made 27 Hen. VIII. a law, whereupon the in- = 
heritances of this realm are toſſed at this day, like a 
ſhip upon the ſea, in ſuch ſort, that it is hard to ſay 
which bark will ſink, and which will get to the 
haven ; that is to ſay, what aſſurances will ſtand | 
good, and what will not. Neither is this any lack 22 f _ 
or default in the pilots, the grave and learned judges ; 
but the tides and currents of received errors, and 
unwarranted and abuſive experience have been ſo 
ſtrong, as they were not able to keep a right courſe 
according to the law, fo as this ſtatute is in great part 
a8 a law made in the parliament, held 35 Reginz ; 
k | B for 


ER ADDING VPO0ON 


for in 37 Reginz, by the notable judgment upon fo- 


lemn arguments of all the judges aſſembled in the 


Chudleights 
caſe, 1 Rep. 121. 
Poph. 71. 
1 And. 314. 


exchequer- chamber, in the famous cauſe between 
Dillon and Freine, concerning an aſſurance made by 
Chudleigh, this law began to be reduced to a true 
and found expoſition, and the falſe and perverted ex- 
poſition, which had continued for ſo many years, 
though never countenanced by any rule or authority 
of weight, but only entertaincd in a popular conceit, 
and put in practice at adventure, grew to be con- 
troled; ſince which time, as it cometh to paſs always 
upon the firſt reforming of inveterate errors, many 
doubts and perplexed queſtions have riſen, which are 
not yet reſolved, nor the law thereupon ſettled : the 
conſideration whereof moved me to take the occaſion 
of performing this particular duty to the houſe, to 
ſce if I could, by my travel, bring the expoſition 
thereof to a more general good of the common» 
wealth. | 

| Herein, though I could not be ignorant of the dif- 
ficulty of the matter, which he that taketh in hand 
ſhall ſoon find; or much leſs of my own inability, 
which I had continual ſenſe and feeling of; yet be- 
cauſe I had more means of abſolution than the younger 
ſort, and more leiſure than the greater ſort, I did 


think it not impoſſible to work ſome profitable effect; 


the rather becauſe where an inferior wit 1s bent and 
converſant upon one ſubject, he ſhall many times 
with patience and meditation diflolve and undo many. 
of the knots, which a greater, wit, diſtracted with 
many matters, would rather cut in two than unknit : 
and at leaſt, if my invention or judgment be too 
barren or too weak; yet, by the benefit of other's 
arts, I did hope to diſpoſe or digeſt the authorities or 

"3 opinions 
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opinions which are in caſes of uſes in ſuch order and 
method, as they ſhould take light one from another, 
though they took no light from me. And like to 


the matter of my reading ſhall my manner be, for my 

meaning is to revive and recontinue the ancient 
2 form of reading, which you may ſee in Mr. Fro- 
i wicke's upon the prerogative, and all other readings 
4 of ancient time, being of leſs oſtentation, and more 
1 fruit than the manner lately accuſtomed: for the uſe 


then was, ſubſtantially to expound the ſtatutes by 
grounds and diverſities; as you ſhall find the read- 
ings ſtill to run upon caſes of like law and contrary 
law; whereof the one includes the learning of a 
ground, the other the learning of a difference: and 
and not to ſtir [conceits] and ſubtle doubts, or to 
contrive a multitude of tedious and intricate caſes, 
whereof all, ſaving one, are buried, and the greater 
part of that one cafe, which is taken, is commonly 
nothing to the matter in hand ; but my labour ſhall 
be in the ancient courſe, to open the law upon doubts, 
and not to open doubts upon this law. 


EXPOSITIO STATUTI. 


HE expoſition of this ſtatute conſiſts, upon The order of it, 
the matter without the ſtatute : upon the matter 
within the ſtatute. | 
Three things are to be conſidered concerning the; Rep. 7. 
ſtatute, and all other ſtatutes, which are helps and Hedon's cafe, 
inducements to the right underſtanding of any ſta- 
tute, and yet are no part of the ſtatute itſelf, 
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READING UPON 


1. The conſideration of the ſtatute at the com- 
mon law. | 

2. The conſideration of the miſchicf which the 
ſtatute intendeth to redreſs, as alſo any other miſ- 
chief which an expoſition of the ſtatute this way or 
that way may breed, 

3. Certain maxims of the common law, touching 
expoſition of ſtatutes, 

Having therefore framed fix diviſions, according 
to the number of readings upon the ſtatute itſelf, 
J have likewiſe divided the matter without the ſtatute 
into ſix introductions or diſcourſes, ſo that for every 
day's reading I have made a triple proviſion. 


1. A preface or introduction. 
2. A diviſion upon the law icſelf. 
3. A few brief caſes, for exe F iſe and argument. 


The laſt of which I would have forbern; and, 
according to the ancient manner, you ſhould have 
taken ſome of my points upon my diviſions, one, 
two, or more, as you ſhould have thought good; 
ſave that I had this regard, that the younger ſort of 


the bar were not fo converſant with matters upon 
the ſtatutes; and for their eaſe I have interlaced ſome 


matters at the common law, that are more familiar 
within the books. 

1. The firſt matter I will diſcourſe unto you, is 
the nature and definition of an uſe, and its inception 
and progreſſion before the ſtatute, 


2. The ſecond diſcourſe ſhall be of the ſecond. 


ſpring of this tree of uſes ſince the ſtatute, 
3. The third diſcourſe ſhall be of the eſtate of the 
allyrances of this realm at this day upon uſes, and 


what 
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what kind of them is convenient and reaſonable, and 
not fit to be touched, as far as the ſenſe of law and 
natural conſtruction of the ſtatute will give leave; 
and what kind of them is convenient and meet to be 
ſuppreſſed. 

4. The fourth diſcourſe ſnall be of certain rules 
and expoſitions of laws applied to this preſent 
purpoſe. 

5. The fifth diſcourſe ſha!] be of the beſt courſe 
to remedy the fame inconveniencies now a- foot, by 
conſtruction of the ſtatute, without offering violence 
to the letter or ſenſe. 

6. The fixth and laſt diſcourſe ſhall be of the beſt 
courſe to remedy the ſame inconveniencies, and to 
declare the law by act of parliament : which laſt I 
think good to reſerve, and not to publiſh, 


Tux nature of a uſe is beſt diſcerned by conſider- Of the nature of 
. FH 1 1 1 — — 5 — — Ules betore the 
ing what it is not, and then what it is; for it is the | 
nature of all human ſcience and knowledge to pro- 
ceed molt ſafely, by negatives and excluſives, to 
what is afirmative and incluſtve. 

Firſt, an uſe is no right, titie, or intereſt in law; Pict, negatively 
and therefore maſter attorney, who read upon this aj " 


ſtatute, ſaid well, that there are but two rights : 2 
Cale. 
Jus in Re : Jus ad rem. 


The one is an eſtate, which is Jus in re; the 
other a demand, which is 7us ad rem : but a uſe is 
neither; ſo that in 24 H. VIII. it is ſaid that the Bro. Feoffm. 
ſaving of the ſtatute of x R. III. which faveth any » Uſes, Pl. 40. 
right or intereſt of intails, muſt be underſtood of 


intails of the poſſeſſion, and not of the part of the 
uſe, becauſe a uſe is no right nor intereſt, So 
B 3 again, 
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again, you ſee, Littleton's conceit, that an uſe ſhould 
amount to a tenancy at will, whereupon a releaſe 
might well inure, becauſe of privity, is controled 
by 4 and 5 H. VII. and divers other books, which 
ſay that ce/luy que uſe is puniſhable in an action of 
treſpaſs towards the feoftees ; onlys5s H. V. feemeth 


to be at ſome diſcord with other books, where it is 


admitted for Jaw, that if there be c que uſe of an 
advowſon, and he be outlawed in a perſonal action, 
the King ſhould have the preſentment ; which caſe 
Maſter Ewens, in the argument of Chudleigh's caſe, 
did ſeem to reconcile thus: where ce/tuy que rife, be- 
ing outlawed, had preſented in his own name, there 
the King ſhould remove his incumbent ; but no ſuch 
thing can be collected upon that book; and there- 
fore I conceive the error grew upon this, that be- 
cauſe it was generally thought, that a uſe was but a 
pernancy of profits; and then again becauſe the law 
is, that, upon outlawries upon perſonal actions, the 
King {hall have the pernancy of profits, they took 
that to be one and the ſelf-ſame thing which ce/luy 
que uſe had, and which the King was intitled unto : 
which was not ſo; for the King had remedy in law 
for his pernancy of profits, but cet gue uſe had 
none. The books go further, and ſay, that a uſe 
is nothing, as in 2 H. VII. I was brought and 
counted ſur leas lor years rendering rent, ec. The 
defendant pleaded in bar, that the plaintiff nhl 
habuit in tenementis] tempore dimiiſionts : the plaintiff 
made a ſpecial replication, and theywed that he had 
an uſe, and iſſue joined upon that; wherefore it ap- 
peareth, that if he had taken iftue upon the deſen— 
dant's plea, it fhould have been found againſt him. 
So 2gain in 4 Reginz, in the Caſe of the Lord 


San dys, 
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Sandys, the truth of the caſe was a fine levied by 
ceſtuy que uſe before the ſtatute, and this coming in 
queſtion ſince the ſtatute upon an averment by the 
plaintiff quod partes nis nibil habuerunt, it is ſaid 
that the defendant may ſhew the ſpecial matter of 
the uſe, and it ſhall be no departure from the firſt 
pleading of the fine; and it is ſaid farther that the 
averment given in 4 H. VII. guod partes finis nihil 
habuerunt, nec in paſſelſione, nec ia uſu, was ouſted 
upon this ſtatute of 27 H. VIII. and was no more 
now to be accepted: but yet it appears, that if iſſue 
had been taken upon the general averment, without 
the ſpecial matter ſhewed, it ſhould have been found 
for him that took the averment, becauſe a uſe is no- 
thing. But theſe books are not to be taken general- 
ly or groſly; for we ſee in the fame books, when 
an uſe is ſpecially alledged, the law taketh know- 
ledge of it; but the ſenſe of it is, that uſe is nothing 
for which remedy is given by the courſe of the com- 
mon law, ſo as the law knoweth it, but protects it 
not; and therefore when the queſtion cometh, whe- 


ther it hath any being in nature or conſcience, the 


law accepteth of it; and therefore Littleton's caſe Co. Lit. 272. 
is good law, that he who hath but forty ſhillings a * 
free-hold in uſe, ſhall be ſworn in an inqueſt, for 
it is ruled ſecundum dominium naturale, and not ſe- 
cundum dominium legitimum, nam natura dominus eft, 
quiſ fructum ew re percitit. And ſome doubt if upon 
ſubſidies and taxes ce/?ry gre r:{e thould be valued as 
an owner: fo likewiſe if ce/tuy que uſe had releaſed 
his uſe unto the feoſfee for ſix pounds, or contracted 
with a ſtranger for the like ſum, there is no doubt 
but it is a good condition or contract whereon to 
ground an action upon the caſe : for money for re- 


B 4 leaſe 
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leaſe of a ſuit in the chancery is a good quid pro quo ; 
therefore to conclude, though a uſe be nothing .in 
law to yield remedy by courſe of law, yet it is ſome- 
what in reputation of law and conſcience : for that 
may be ſomewhat in conſcience which is nothing in 
law, like as that may be ſomething in law which is 
nothing in conſcience ; as, if the feoffees had made 
a feoffment over in fee, bona fide, upon good conſi- 
deration, and, upon a /ubpzna brought againſt them, 
they pleaded this matter in chancery, this had bcen 
nothing in conſcience, not as to diſcharge them of 


damages. 

A ſecond negative fit to be underſtood is, that a 
uſe is no covin, nor is it a colluſion, as the 
word is now uſed; for it is to be noted, that where 
a man doth remove the ſtate and poſſeſſion of land, 
or goods, out of himſelf unto another upon truſt, it 
is either a ſpecial truſt, or a general truſt, 


The ſpecial truſt is either lawful or unlawful. 


The ſpecial truſt unlawful is, according to the 
caſe, provided for by ancient ſtatutes of ſpernors] 
of the profits ; as where it 1s to defraud creditors, or 
to get men to maintain ſuits, or to defeat the te- 
nancy to the præcipe, or the ſtatute of mortmain, or 
the lords of their wardſhips, or the like; and thoſe 
are termed frauds, covins or colluſions. 

The ſpecial truſt lawful is, as when I infeoff ſame 
of my friends, becauſe I am to go beyond the ſeas, 
or becauſe I would free the land from ſome ſtatute, 
or bond, which I am to enter into, or upon intent to 
be reinfeoffed, or intent to be vouched, and fo to 
ſuffer a common recovery, or upon intent that the 


feoffees ſhall infeoff over a itranger, and infinite the 
like 
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like intents and purpoſes, which fall out in mens 
dealings and occaſions: and this we call confidence, 
and the books do call them intents ; but where the 
truſt is not ſpecial, nor tranſitory, but general and 
permanent, there it is a uſe; and therefore theſe 
three are to be diſtinguiſhed, and not confounded ; 


4 . . 
; the covin, confidence, and ule. 
fy So as now we are come by negatives to the afhr- Secondly, afhr- 
8 . . * 0 232 1 © matively. 
14 mative, what a ule is, agreeable to the definition in, . 
Da 


os 7 
oe AN 


Plowden, 352. Delamer's cafe, where it is faid ; Chudleigh's cate 
Poph. 71, 72. 


An uſe is a truſt repoſed by any perſon in the terre- Delamer's caſe. 
: . E OW. 3433 3 52s 
tenant, that he may ſuifer him to take the profits, Dy. 186. 


and that he will perform his intent. 
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But it is a ſhorter ſpeech to ſay, that 
Thus eft dominium fiduciarium : Ule is an [ownerſhip] 


in truſt, 


So that e & fatus, five poſſſſio, potius differunt 
ſecundum rationem fori, quam ſecundum naturam re, 
for that one of them is in court of law, the other in 
court of conſcience ; and for a truſt, which is the 
way to an uſe, it is exceeding well defined by a civi- 


lian of great underitanding : 
Fides eft obligatia conſctentte unius ad intentionem 
alterius. 
And they have a good diviſion likewiſe of rights: 
Jus precarium : Jus fiductarinm : Jus legitimum. 
1. A right in courteſy, for the which there is no 
| remedy at all. 
1 2. A right in truſt, for which there is a remedy, 
but only in conſcience, 


3. A right in law. 


| 
| 
| 
| 
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The parts and 
roperties of an 
ſe. 


The parts. 


READING UPON 


So much of the nature and definition of an uſe. 

It followeth to conſider the parts and properties 
of an uſe: wherein by the conſent of all books, as 
it was diſtinctly delivered by Juſtice Walmſley in 36 
of Elizabeth: That a truſt conſiſteth upon three 
parts : 


The firſt, that the feoffee will ſuffer the feoffor to 
take the profits. 


Tue ſecond, that the feoffee upon requeſt of the 
feoſſor, or notice of his will, will execute the eſtates 
to the feoffor, or his heirs, or any other by his 
direction. | 


The third, that if the feoffee be diſſeiſed, and ſo 
the feoffor diſturbed, the feoffec will re-enter, or 


bring an action to re-contiuue the poſſeſſion; ſo that 
thoſe three, pernancy of profits, execution of eſtates, 


and defence of the land, are the three points of 


The properties. 


truſt. 


The properties of an uſe are excceding well ſet 
forth by Fenner, juſtice in the ſame cafe ; and they 
be three: 


I. Uſes, faith he, are created by confidence : 


2. Preſerved by privity, which is nothing elſe but 
a continuance of the confidence, without interrup- 
tion: and | | 


3. Ordered and guided by conſcience: either by 
the private conſcience of the feoffee; or the general 
conſcience of the realm, which is chancery. 


The two former of which, becauſe they be mat- 
ters more thoroughly beaten, and we ſhall have oc- 
caſion hereafter to handle them, we will not now 
dilate upon: | | 


But 
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But the third, we will ſpeak ſomewhat of; both 


becauſe it is a key to open many of the true reaſons, 
and learnings of uſes, and becauſe it tendeth to de- 
cle our great and principal doubts at this day. 


Coke ſolicitor, entring into his argument of 
* Chudlcigh's caſe, ſaid ſharply and fitly: «I will 


put never a caſe but it ſhall be of an uſe, for a ule 
c jn law hath no fellow; meaning, that the learn- 
ing of uſes is not to be matched with other learnings. 
Anderſon, chief juſtice, in the argument of the ſame 


45 TCaſe, did truly and profoundly control the vulgar 
| 7 opinion collected upon 5 E. IV. that there might be; Ed. IV. f. 
poſſeſſio fratris of a uſe; for he ſaid, that it was no 


more but that the chancellor would conſult with the 


rules of law, where the intention of the parties did 


5 not ſpecially appear; and therefore the private con- 


ceit, which Glanville, juſtice, cited in the 42 


Reginæ, in the caſe of Corbet, in the common pleas, 
of one of Lincolns Inn, whom he named not, but 
ſeemed to allow, is not ſound; which was, that a 
uſe was but a limitation, and did enſue the nature of 
a poſſeſſion. 


11 


1 Rep. 88. 


This very conceit was ſet on foot in 27 H. VIII. * VIII. 9, 


in the Lord Dacre's caſe, in which time they began = 


to heave at uſes: for thereaiter the realm had many 
ages together put in uſe the paſſage of ufes by will, 
they began to argue that an uſe was not deviſeable, 
but that it did enſue the nature of the land; and the 
ſame year after, this ſtatute was made; ſo that this 
opinion ſeemeth ever to be a prelude and forerunner 
to an act of parliament touching uſes; and if it be fo 
meant now, LI like it well: but in the mean time 


the opinion itſelf is to be rejected; and becauſe, in 


the ſame caſe of Corbet, three reverend judges of the 1 Rep. 88. 


court 
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5 Ed. IV. 7. 
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court of common pleas did deliver and publiſh their 
opinion, though not directly upon the point adjudg- 
ed, yet obiter as one of the reaſons of their judgment, 
that an uſe of inheritance could not be limited to 
ceaſe; and again, that the limitation of a new uſe 
could not be to a {tranger ; ruling uſes merely ac- 
cording to the ground of poſſeſſion; it is worth the 
labour to examine that learning. By 3 Hen. VII. 
you may collect, that if the feoffees had been diſ- 
ſeiſed by the common Jaw, and an anceſtor col- 
lateral of ce/?ay que uſe had releaſed unto the diſſeiſor, 
and his warranty had attached upon ce/tuy que uſe 3 
yet the chancellor, upon this matter ſhevied, would 
have no reſpect unto it, to compel the feoffees to 
execute the eſtate unto the diſſeiſor: for there the 
caſe being, that ce/tuy que wſe in tail having made an 
aſlurance by fine and recovery, and by warranty 
which deſcended upon his iſſue, two of the judges 
held, that the uſe is not extinct; and Bryan and Huſ- 
ſey, that held the contrary, ſaid, that the common 
law is altered by the new ſtatute ; whereby they ad- 
mit, that by the common law that warranty will not. 


bind and [extinguiſh] a right of a uſe, as it will do a 
light of poſſeſſion; and the reaſon is, becauſe the law 


of collateral warranty is a hard law, and not to be con- 
ſidered in a court of conſcience. 
it is ſaid, that if ce/luy gue wſe be attainted, query, 
who ſhall have the land, for the lord ſhall not have 


the land; ſo as there the uſe doth not limitate the 


poſſeſſion; and the reaſon is, [not] becauſe the lord 
hath a rent by title; for that is nothing to the 
ſubpzna, [but] becaule the ſeoitee's intent was never 
to advance the lord, but only his own blood; and 
therefore the guery of the book ariſeth, what the 

| truſt 


In 5 Edw. IV. 
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truſt and confidence of the feoffee did tye him to do, 


as whether he ſhould not fell the land to the uſe of 
the feoffee's will, or iz pios u/us? So favourably they 


13 


took the intent in thoſe days, as you find in 27 Hen. 37 H. VI, 36. 


VI. that if a man had appointed his uſe to one for 
life, the remainder in fee to another, and ce/tuy que 
1ſe for life had refuſed, becauſe the intent appeared 
not to advance the heir at all, nor him in reverſion, 
preſently the feoffee ſhould have the eſtate for life of 
him that refuſed, ſome ways to the behoof of the 
feoffor. But to proceed in ſome better order to- 
wards the diſproof of this opinion of limitation, there 
be four points wherein we will examine the nature 


of uſes. 


1. The raiſing of them. 


2. The preſerving of them, 


3. The transferring of them. 


4. The extinguiſhing of them. 


T. In all theſe four, you ſhall ſee apparently that 
uſes ſtand upon their own reaſons, utterly differing 
I would have one cafe 


from caſes of poſſeſſion. 


ſhewed by men learned in the law, where there is a | 
deed, and yet there needs a conſideration; as for H. ? = an 
parole, the law adjudgeth it too light to give action“ 
without conſideration; but a deed ever in law im- 
ports a conſideration, becauſe of the deliberation 
and ceremony in the confection of it: and therefore 
in 8 Reginæ it is ſolemuly argued, that a deed 
ſhould raiſe an uſe without any other conſideration. 
In the Queen's caſe a falſe conſideration, if it be of 
record, will hurt the patent, but want of conſidera- 
tion doth never hurt it; and yet they ſay that a uſe 


is but a nimble and light thing; and now, con- 


trariwiſe, 
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trariwiſe, it ſeemeth to be weightier than any thing 
elſe: for you cannot weigh it up to raiſe it, neither 
by deed, nor deed inrolled, without the weight of a 
conſideration ; but you ſhall never find a reaſon of 
this to the world's end, in the law: But it is a rea- 
ſon of chancery, and it is this: 


2 Roll. Abr. 78 5. That no court of conſcience will inforce denum 
as HR gratuitum, though the intent appear never ſo clear- 
7 9 ly, where it is not executed, or ſufficiently paſſed 

by law; but if money had been paid, and ſo a perſon 
damnified, or that it was for the eſtabliſhment of his 
houſe, then it is a good matter in the chancery. So 
again I would ſee in the law, a caſe where a man 
ſhall take by a conveyance, be it by deed, livery, or 
word, that is not party to the grant: I do not ſay 
that the delivery muſt be to him that takes by the 
4e, x. , & + .. deed, for a deed may be dclivered to one man to 
the uſe of another. Neither do I ſay that he muſt 
be party to the delivery of the deed, for he in the 
remainder may take though he be not party ; but he 
mult be party to the words of the grant: here again 
the caſe of the uſe gocth ſingle, and the reaſon is, 
becauſe a conveyance in uſe is nothing but a publi- 
cation of the truſt; and therefore ſo as the party 
truſted be declared, it is not material to whom the 
publication be. So much for the railing of uſes. 
Now as to the preſerving of them, 


„ A 6 


2. There is no caſe in the common law, wherein 
notice {imply and nakedly is material to make a 
covin, or particeps criminis; and therefore if the heir 
which is in by deſcent, infeoff one which had notice 
of the diſſeiſin, if he were not a diſſciſor de facto, 
it is nothing: ſo in 33 H. VI. if a feoffment be made 
upon colluſion, and feoffee makes a feoſtment over 


upon 
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upon good conſideration, the colluſion is diſcharged, 


r _ it is not material if they had notice or no. So 

a as it is put in 14 H. VIII. if a fale be made in a 

ef | Y # Wrnarket overt upon good conſideration, although it 
1 be to one that hath notice that they are ſtolen goods, 
Yet the property of a ſtranger is bound; though in 

„ the book before remembered 33 H. VI. ſome opine 


4 to the contrary, which is clearly no law; ſo in 
2 31 E. III. if aſſets deſcend to the heir, and he alien 
5 Tit upon good conſideration, although it be to one 
5 that had notice of the debt, or of the warranty, it is 
* good enough. S0 25 Aſſ. p. 1. if a man enter of 


i 0 purpoſe into my lands, to the end that a ſtranger 


" bi land, I may enter notwithſtanding any ſuch re- 
covery; but if he enter, having notice that the 
15 aranger hath right, and the ſtranger likewiſe having 
, notice of his entry, yet if it were not upon con- 
federacy or colluſion between them, it is nothing; 
and the reaſon of theſe cafes is, becauſe the common 
Y law looketh no farther than to ſee whether the act 
E./. | were merely aus ſictus in fraudem legis; and there- 
fore whereſoever it findeth conſideration given, it 
diſchargeth the covin. 


= otherwiſe, as it is in 14 H. VIII. and 28 H. VIII. 
; by and divers other books ; which prove that if the fe- 
offee ſell the land for good conſideration to one that 
& hath notice, the purchaſer ſhall ſtand ſeiſed to the 
ancient uſe ; and the reaſon is, becauſe the chancery 
looketh farther than the common law, namely, to 
the corrupt conſcience of him that will deal in the 
land, knowing it in equity to be another's; and 
therefore if there were radix amaritudinis, the con- 
ſideration 


15 


ih which hath right, ſhould bring his præcipe and evict | 


But come now to the cafe of uſe, and there it is Dy. 12. 


3 Rep. 81. 
1 Roll. Abr. 779. 


rer. 
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ſideration purgeth it not, but it is at the peril of him 
that giveth it: ſo that conſideration, or no conſide- 
ration, is an iſſue at the common law; but notice, 
or no notice, is an iſſue in the chancery. And fo 
much ſor the preſerving of uſes. 


The transferring 3. For the transferring of uſe Bows is no Caſe 


vi * its . 


in law whereby an action is transferred, but the 
ſubpoena in caſe of uſe was always aſſignable; nay 
jarther, you find twice 27 U. VIII. fol. 10. pla. . 
and fol. 30. and pla. 21. that a right of uſe may be 
transferred: for in the former caſe Montague mak- 
eth the objection, and faith, that a right of uſe can- 
not be given by fine, but to him that hath the poſ- 
ſeſſion; Fitz-Herbert anfwereth, Yes, well enough; 
query the reaſon, ſaich the book. 


And in the latter caſe, where ceſtuy que uſe was 
infeoffed by the diſſeiſor of the ſcoffee, and made a 
feoffment over, Englefield doubted whether the 
ſecond feoftee ſhould have the uſe. Fitz-Herbert 
faid, „I marvel you will make a doubt of it, for 
% there is no doubt but the uſe paſſeth by the feoff- 
c ment to the ſtranger, and therefore this queſtion 
ce needeth not to have been made.” So the great 
difficulty in 10 Reginæ, Delamer's caſe, where the 
caſe was in effect tenant in tail of an uſe, the re- 
mainder in fee; tenant in tail made 2 ſeoffment in 
fee ; tenant, by the ſtatute of 1 R. III. and the fe- 
offee infeoffed him in the remainder of the uſe, who 
made it over; and there queſtion being made, whe- 
ther the ſecond feoftee ſhould have the uſe in re- 
mainder, it is ſaid that the ſecond feoffee muſt needs 
have the beſt right in conſcience ; becauſe the firſt 
ſcoffec claimed nothing but in truſt, and the co/2uy 
que 
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que uſe cannot claim it againſt his ſale; but the rea- 
ſon is apparent, as was touched before, that a uſe. in 
&e was but a thing in action, or in ſuit to be brought | 


to be brought | againſt the feoffee, ini poſſeſſion to 
execute the eſtate, or againſt the feoffee out of poſ- 
ſeſſion toirecontinue the eſtate, always the ſubpena 


mon law was not ſtirred but remained in the feofice ; 
and ſo no miſchief of mzintzfanee or x ranlerng 
r . r e 113 

And if a wy peing but a fight may be aſligned, 
and paſſed over to a ſtranger, d multo fortiori, it may 
be limited to a ſtranger upon the privity of the firſt 
conveyance, as ſhall be Handled: in another place: 
and as to what Glanvile, juſtice, ſaid, he could never 
find by any bo6k, or evidence of antiquity, a con · 


not ſix uſos in all; and the reaſon I doubt was, men 
did chooſe well whom they truſted, and truſt was well 
obſerved: and at this day, in Ireland, where uſes be 
in practice, caſes of uſes come ſeldom in queſtion, - + 


nants in tail by fine, that the feoffees will not be 
brought to execute eſtates to the diſinberitanee of 


heirs, ſo long as they ſhall pay. the chantry prieſts 
their wages, and in default of payment to limit the 
uſe e other Fran, and cheir heirs; and ſo, in 

Cc caſe 


in court of conſcience, and Where the ſubpoena was 


except it be ſometimes upon the alienations of te- 


ancient blood. But for experience in the conveys - 
ance, there was nothing more uſual in bits, than ta 
will the uſe of the land to certain perſons and their 


might be transferred; for ſtill the action at the com: 


1 


tingent uſe limited over to! a ſtranger; I anſwer; 5 
firſt, it is no marvel that you find no caſe before * | 
E. IV. his time, of contingent uſes, where there be 
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caſe of forfeiture, through many degrees; and ſuch 
1 Rep. 121.129, Conveyances are as ancient as R. II. his time. 


The extinguiſh- 4. Now for determining and extinguiſhing of 
ee e uſes, I put the caſe of collateral warranty before, and 
14 Hen. VIII. 4. to that the notable caſe of 14 H. VIII. Halfpenny's 
caſe, where this very point was as in the principal 
caſe ; for a right out of land, and the land itſelf in 
caſe of poſſeſſion, cannot ſtand together, but the 
rent ſhall be extinct; but there the caſe is, that the 
uſe of the land and the uſe of the rent ſhall ſtand 
well enough together ; for a rent charge was granted 
by the feoffee to one, that had notice of the uſe, and 
ruled, that the rent was to the ancient uſe, and both 
uſes were in eſſe ſimul & ſeme! : and though Brude- 
nell, chief juſtice, urged the ground of poſleſſion to 
de otherwiſe, yet he was over-ruled by the other 
| three juſtices, and Brooke ſaid unto him, he thought 
On wm . he argued much for his pleaſure. And to conclude, 
. we ſee that things may be avoided and determined 
by the ceremonies and acts, like unto thoſe by which 
they are created and raiſed ; that which paſſeth by 
livery ought to be aveided by entry; that which 
paſſeth by grant, by claim; that which paſſeth by 
way of charge, determineth by way of diſcharge : 
and fo a uſe which is raiſed but by a declaration or 
limitation, may ceaſe by words of declaration or 
limitation, as the civil law faith, in his magis conſen- 
taneum eft, quam ut 1iſdem modis res diſſoluantur quibus 
conſtituantur 0 | 
The —— 2 For the inception and progreſſion of uſes, I have 
Uſes, for a precedent in them ſearched other laws, becauſe 
ſtates and commonwealths have common accidents ; 
and I find in the civil law, that that which cometh 
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neareſt in name to the uſe, is nothing like in matter, 

which is ufus fructus: for uſus fructus & dominium 

is with them, as with us particular tenancy and in- 

heritance, But that which reſembleth the uſe moſt Firſt, in the Ci. 
is fidei commiſſio, and therefore you ſhall find in 3 Sigon. de 
Fuſlinian, lib. 2. that they had a form in teſtaments, ova ide To 
to give inheritance to one to the uſe of another, 

Heredem conflitus Cuium; rogo autem te, Caie, ut Inft. l. 2. 
bereditatem reflituas Scio. And the text of the ci- *** 
vilians ſaith, that for a great time if the heir did not tip. f. tit. 3. 
as he was required, ce/tuy que uſe had no remedy at 

all, until about the time of Auguſtus Cæſar there 

grew in cuſtom a flattering form of truſt, for they 

penned it thus: Rege te per ſalutem Auguſti, or per 

fortunam Augujli, &c. Whereupon Auguſtus took 

the breach of truſt to ſound in derogation of him- 

ſelf, and made a reſcript to the prætor to give re- 

medy in ſuch caſes; whereupon within the ſpace of 

a hundred years, theſe truſts did ſpring and ſpeed fo 

faſt, as they were forced to have a particular chan- 

ccllor only for uſes, who was called prætor fidei- 
commiſſarius; and not long after, the inconvenience 

of them being found, they reſorted unto a remedy 

much like unto this ſtatute; for by two decrees of 

ſenate, called ſenatus-conſuttum Trebellianum & Pe- 

gaſianum, they made cęſtuy que uſe to be heir in ſub- 

ſtance. I have ſought likewiſe, whether there be Second, in eur 
any thing which maketh with them in our law, and 28 

I find that Periam, chief baron, in the argument of 
Cnudleigh's caſe, compareth them to copyholders, 

and aptly for many reſpects. 

Firſt, becauſe as an uſe ſeemeth to be an heredi- 

tament in the court of chancery, ſo the copyhold 

ſeemeth to be an hereditament in the lord's court. 

C 2 Secondly, 
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Secondly, this conceit of limitation hath been 


* troubleſome in copy-holders as well as in uſes; for it 


hath been of late days queſtioned, whether there 


- - ſhould be dowers, tenancies by the courteſy, intails, 


diſcontinuances, and recoveries of copy-holds, in 
the nature of inheritances, at the common law; and 
ſtill the judgments have weighed, that you muſt have 


particular cuſtoms in. copy-holds, as well as par- 
ticular reaſons of conlcience i in ule, and the limitation 


rejected. 


And thirdly, becauſe PO both grew to W ; 


and credit by degrees: for the copy-holder firſt had 


no remedy at all againſt the lord, and were as tenancy 


at will. Afterwards. it grew to have remedy in 


chancery, and afterwards againſt their lords by treſ- 


paſs at the common law; and now, laſtly, the law 
is taken by ſome, that they have remedy by eectione 
firmæ, with. a ſpecial cuſtom of leaſing. So no 


douht in uſes : at the firſt the chancery made queſ- 


tion to give remedy, until uſes grew more general, 
and the chancery more eminent; and then they 
grew to have remedy in conſcience: but they could 


never obtain any manner of remedy at the common 


law, neither againſt the feoffee, nor againſt ſtrangers; 


Put the remedy againſt the feoffee was left to the 
ſabpœnd; and the n againſt e to the 


feoftee. 


The cauſes of Now for the ſ cauſes) COIN: uſes were put in 


mem. 


by the common law of England were not teſtamen- 


practice, Coke in his reading doth ſay well, that 
they were produced ſometimes for fear, and many 


times: for fraud. But I hold that neither of theſe 


{ cauſes] were ſo much the reaſons of uſes, as another 
reaſon in the beginning, which was, that the lands 


tary 
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tary or deviſeable; and of late years, ſince the „ £646 
ſtatute, the caſe of the conveyance for ſparing of 
paurchaſes and execution of eſtates; and now laſt of 
all an exceſs of evil in mens minds, affecting to have 
the aſſurance of their eſtate and poſſeſſion to be re- 
vocable in their own times, and irrevocable after 
their own times, : | 


* 


Now for the commencement and proceeding of Their com- 

| 7 L my mencement and 
them, I have conſidered what it hath been in courſe progrefs, 
of common law, and what it hath been in courſe of 
ſtatute. For the common law the conceit of Shel. Fc, in court 
; 85 i of common law. 
ley in 24 H. VIII. and of Pollard in 27 H. VIII. ar VL 
ſeemeth to me to be without ground, which . 
that the uſe ſucceeded the tenure: for after that the 
ſtatute of Quia emptores terrarum, which was made 
18 E. I. had taken away the tenure between the 
feoffor and the feoffee, and left it to the lord para- 
mount; they faid that the feoffment being then 
merely without conſideration, ſhould therefore in- 
tend an uſe to the feoffor ; which cannot be; for 


by that reaſon, if the feoffment before the ſtatute 


had been made tenendum de capitalibus dominis, as it 


muſt be, there ſhould have been an uſe unto the 
feoffor before that ſtatute, And again, if a grant 
had been made of ſuch things as conſiſt not in 
tenure, as advowſons, rents, villeins, and the like, 
there ſhould have been a uſe of them, wherein the 
law was quite contrary ; for after the time that uſes 
grew common, it was nevertheleſs a great doubt 
whether things that did lie in grant, did not carry 
a conſideration in themſelves becauſe of the deed, 


And therefore I do judge that the intendment of 2. Ed. 1. 16, 
| Shortridge v. 
a uſe to the feoffor, where the feoffment was made Lamplugh. 
without conſideration, grew long after, when uſes 9 


C 3 waxed 


2 H. VIII. o, 10. 
Mountague. 
Doctor and Stud. 
part 2. C. 22. 


READING VUPON 


waxed general; and for this reaſon, becauſe when 
feoffments were made, and that it reſted doubtful 
whether it were [an] uſe or [a] purchaſe, becauſe 
purchaſes were things notorious, and uſes were 
things ſecret, the Chancellor thought it more con- 
venient to put the purchaſer to prove his conſideration, 
than the feoffor and his heirs to prove the truſt ; and 
ſo made the intendment towards the uſe, and put the 
proof upon the purchaſer. 


And therefore as uſes were at the common law in 
reaſon, for whatſoever is not by ſtatute, nor againſt 
law, may be ſaid to be at the common law; and 
both the general truſt and the ſpecial, were things 
not prohibited by the law, though they were not 
remedied by the law; ſo the experience and practice 


of uſes were not ancient; and my reaſons why I 


think ſo, are theſe : 


Firſt, I cannot find in any evidence before king 
R. II. his time, the clauſe ad opus & uſum, and the 
very Latin of it ſavoureth of that time; for in 
ancient time, about Edw. I. his time, and before, 
when lawyers were part civilians, the Latin phraſe 
was much purer, as you may fee by Bracton's writ- 
ing, and by ancient patents and deeds, and chiefly 
by the regiſter of writs, which is good Latin; 
wherein this phraſe, ad ops & uſum, and the words, 
ad opus, is a barbarous phraſe, and lixe enough to 
be the penning of ſome chaplain that was not much 
paſt his grammar, where he had found opus & uſus 
coupled together, and that they did govern an abla- 
tive «caſe ; as they do indeed ſince this ſtatute, for 
they take away the land and put them into a con- 
veyance. 


Secondly, 
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Secondly, I find in no private act of attainder, 
the clauſe of forfeiture of lands, the words, which 
« he hath in ns or in uſe,” until Ed. IV.'s 


reign. 

Thirdly, I find the word © ſe” in no ſtatute 
until 7 Rich. II. cap. 11. Of proviſors, and in 
15 Rich, Of mortmain. 


Pourthly, I collect out of Choke's ſpeech in 
” 8 Edw. IV. where he faith, that by the advice of all 8 B1. iv. b. 
= the judges it was thought that the /ubpana did not 
ie againſt the heir of the feoffee which was in by 
po law, but ce/luy que uſe was driven to his bill in par- 
* lament, that uſes even in that time were but in 
= their infaney; for no doubt but at the firſt the 
chancery made difficulty to give remedy at all, and 
did leave it to the particular conſcience of the 
? feoffee: but after the chancery grew abſolute, as 
may appear by the ſtatute of 13 H. VI. that com- 
= plainants in chancery ſhould enter into bond to 
prove their ſuggeſtions, which ſheweth that the 
chancery*at that time began to embrace too far, 
 andwas yſed for vexation; yet nevertheleſs it made 
ſcruple to give remedy againſt the heir being in by 
act in law, though he were privy ; ſo that it cannot 
be that uſes had been of any great continuance when 
they made that a queſtion : as ſor the caſe of matri- 
— moni; prælicuti, it hath no affinity with uſes; for 
ii whereſoever there was remedy at the common law 
Z by action, it cannot be intended to be of the nature 
of a uſe. 

And for the book commonly vouched of 8 Af, 
where Earl calleth the poſſeſſion of a conuzee upon 
a fine levied by conſent and entry in autre droit, and 
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that ſued by. petition to the King, they be but im- 
plications of no moment. So as it appeareth the 
firſt practice of uſes was about Richard 11. his time z 
and the great multiplying and overſpreading of them 
was partly during the wars in France, which drew 
molt of the nobility to be abſent from their poſſeſ- 
fions; and partly during the time of the trouble and 
civil war between the two houſes about the title of 
the crown. 


3 1 Nov to conclude the progreſſion of uſes in courſe 
— 9 


of ſtatutes, I do denote three ſpecial points. 
1. That a uſe had never any force at all at the 


common law, but by ſtatute law. 


2. That there was never any ſtatute made direct- 
ly for the benefit of cu¹ν que uſe, as that the deſcent 
of an uſe ſhould toll an entry, or that a releaſe ſhould 
be good to the pernor of the profits, or the like 
but always for the benefit of ſtrangers and other per- 
ſons againſt c/tuy que wſe, and his feoffees: for 
though by the ſtatute of Richard III. he might alter 
his feoffee, yet that was not the ſcope of the ſtatute, 
but to make good his aſſurance to other perſons, and 
the other came in ex obliquus. | 

| KY That the ſpecial intent unlawful! and covinous 
was the original of uſes, though after it induced to 


5* Kd. III. c.6, the Jawful intent general and ſpecial ; for [50] Edw. 


III. is the firſt ſtatute I find wherein mention is 
made of the taking of profits by one, where the 
eftate in a Jaw | is in another. 


For as to the opinion in 27 Hen. VIII. that i in 
caſe of the ſtatute of Marlebridge, the feoffees took 
the profits, it is but a conceit: for the law is this 


day; 


J 1 
1 
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day, that if a man infeoff his eldeſt ſon, within age, 
and without conſideration, although the profits be 
taken. to the, uſe of the ſon, yet it is a feoffment 
within the ſtatute. And for the ſtatute De religiofis 
7 Edward I, which prohibits generally that religious 


8 


4 1 perſons ſhould not purchaſe arte. vel ingento, yet it 


maketh no mention of a uſe, but it faith colore dona- 
= tons, termini, vel alicujus tituli, reciting there three 
forms of conveyances, the gift, the long leaſe, and 
TI feigned recovery; which gift cannot be underſtood 
of a gift to a ſtranger to their uſe, for that came to 
A V be halpen by, 15 Richard II. long after. 


But to proceed, in. C50] Edward III. a ſtatute was 
. made for the relief of creditors againſt ſuch as made 
covinous gifts of their lands and goods, and con- 
veyed their bodies into ſanctuaries, there living high 
upon oiner-goods; and therefore that ſtatute made 
75 their lands liable to their creditors executions in 
chat particular caſe, if they took the profits. In 
5 1 Richard II. a ſtatute was made for relief of thoſe as 
bad right of action, againſt thoſe as had removed the 
yy tenancy of the præcipe from them ſometimes by in- 
feoffing great perſons, for maintenance; and ſome- 
times by ſecret feoffments to others, whereof the 
1 | {demandants]: eould have no notice; and therefore 
the ſtatute maketh the recovery good i · all actions 
againſt the firſt feoffers as they took the profits, and 
ſo as the [ demandants] bring their actions within a 
year of their expulſions. In 2 Richard II. cap. 3. 
ſeſſion 2. an imperfection of the ſtatute of 50 Edward 
III. was holpen; for whereas the ſtatute took no 
place, but where the defendant appeared, and fo 
was fruſtrated, the ſtatute giveth upon proclamation 
810 5 | made 


15 Ric. II. c. 5. 
50 Ed. III. c. 65 
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PREP at the gate of the place privileged, that the 
land ſhould be liable without appearance. 


In 7 R. II. a ſtatute was made for the reſtraint of 
aliens, to take any benefices, or dignities eccleſiaſti- 
ral, or farms, or adminiſtration to them, without 
the King's ſpecial licence, upon pain of the ſtatute 
of proviſors: which being remedied by a former 
ſtatute, where the alien took it to his own uſe; it 
is by that ſtatute remedied, where the alien took it 
to the uſe of another, as it is ſaid in the book; 


though I gueſs, that if the record were ſearched, 
it ſhould be, if any other purchafed to the ufe of 


an alien, and that the words, or to the uſe 


« of another,” ſhould be, © or any other to his 


* uſc,” In 15 Rich. II. cap. 5. a ſtatute was 
made ſor the relief of lords againſt mortmain, where 
fcoffments were made to the uſe of corporations; 
and an ordinance made that for feoffments paſt the 


feoffees ſhould, before a day, either purchaſe licenſe 


to amortiſe them, or alien them to ſome other uſe, 
or other feoffments to come, or they ſhould be 
within the ſtatute of mortmain. In 4 Hen. IV. 
cap. 7. the ſtatute of 1 Richard II. is enlarged in the 
limitation of time; for whereas the ſtatute did limit 
the action to be brought within the year of the feoff- 
ment, this ſtatute in caſe of a diſſeiſin extends the 
time to the life of the diſſeiſor; and in all other ac- 
tions, leaves it to the year from the time of the ac- 
tion grown. In 11 Henry VI, cap. 3. that ſtatute 
of 4 Henry IV. is declared, becauſe the conceit was 
upon the ſtatute, that in caſe of diſſeiſin the limitation 
of the life of the diſſeiſor went only to the aſſiſe of 
nove / diſſeiſin, and to no other action; and therefore 


that 
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that ſtatute declareth the former law to extend to all 
other actions, grounded upon novel diſſeiſin. In 11 
Henry VI, cap. 5. a ſtatute was made for relief of 
him in remainder againſt particular tenants, for 
lives, or years, that aſſigned over their eſtates, and 
took the profits, and then committed waſte againſt 
them; therefore this ſtatute giveth an action of 
waſte, being pernors of the profits, In all this 
courſe of ſtatutes no relief is given to purchaſers, 
that come in by the party, but to ſuch as come in 
by law, as [demandants] in precipes, whether they be 
creditors, | diſſeiſees, ] or leflors, [except] only in caſe 
of mortmain : and note alfo, that they be all in caſes 
of ſpecial convinous intents, as to defeat executions, 
tenancy to the præcipe, and the ſtatute of mortmain, 
or proviſors. From 11 Henry VI. to 1 R. III. being 
the ſpace of fifty years, there is a ſilence of uſes in the 
ſtatute book, which was at that time, when, no 
queſtion, they were favoured moſt. In 1 Rich. III. 
cap, 1. cometh the great ſtatute for relief of thoſe 
that come in by the party, and at that time an uſe 
appeareth in his likeneſs; for there is not a word 
ſpoken of taking the profits, to deſcribe a uſe by, but 
of claiming to a uſe; and this ſtatute ordained, that 
all gifts, feoftments, grants, &c. ſhall be good againſt 
the feoffors, donors and grantors, and all other per- 
{ons claiming only to their uſe; ſo as here the pur- 
chaſer was fully relieved, and ce/uy que uſe was obiter 
enabled to change his feoffees ; becauſe there were no 
words in the ſtatute of feoffments, grants, &c. upon 
good conſideration; but generally in Henry VII. 's 
time, new ſtatutes were made for further help and 
remedy to thoſe that came in by act in law; as 
3 Henry VII. cap. 3. a formeden is given without 

limitation 
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limitation of time againſt ce/tuy que uſe; and obiter, 
becauſe they make him a tenant, they give him ad- 


vantage of a tenant, as of age; and voucher: query 

4 Henry VII. zap. 17. the wardſhip-is given to the 
Jord of the heir of &/?uy que uſe, dying, and no will 

bogs declared, is given to the lord, as if he chad died 


ſeiſed in demeſne, and action of waſte given to the 
heir againſt the guardian, and damages, if the lord 


were barted in his writ of ward; and relief is like- 
wiſe given unto the lord, if the heir holden the 


knight's ſervice be of full age. In 19 Hen. VII, 


cap. 15. there is relief given in three caſes, firſt to 


the creditors upon matters of record, as upon re- 
cogniſance, ſtatute, or judgment, where the two 
former were not aided at all by any ſtatute: and the 


laſt was aided by-a ſtatute of 56 E. III. and 2 R. II. 
only in caſes of ſanctuary men. Secondly, to the 
lords in ſocage for their relief, and herriots upon 
death, which was omitted in the-4 Henry VII. and 
Fattly to the lords of villeins, upon a purchaſe of 


therr villeins in uſe. In 23 Henry VIII. cap. 10. a 


Farther remedy was given in a caſe like unto the caſe 


of mortmain; for in the ſtatute of 15 Richard II. 
remedy was given where the uſe came ad manum 


. riortuam, which was when it came to ſome corpora- 
tion: now when uſes were limited to a thing, act, 
or work, and to a body, as to the reparation of a 


church, or an abbot, or to a guild, or fraternities 
as are only in reputation, but not incorporated, as 
to pariſhes : or ſuch. guilds or fraternities as are only 
in reputation, but not incorporated, that caſe was 
omitted, which by this ſtatute is remedied, not by 
way of giving entry unto the lord, but by way of 
Rs the uſe utterly void; neither doth the ſtatute” 

| expreſs 
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expreſs to whoſe benefit the-uſe ſhall be made void, 
either the feoffer, or feoffee, but leaveth it to law, 
and addeth a proviſo, that uſes may be limited. twenty 
years from the gift, and no longer. 
This is the whole courſe of ſtatute law, before 
this ſtatute, touching uſes.” Thus have I ſet forth 
unto you the nature and definition of an uſe, the 
differences of an uſe and truft, and the parts and 
qualities of it; and by what rules and learnings uſes 
ſhall be guided and ordered: by a precedent of them 
in our laws, the cauſes of the ſpringing and ſpread- 
ing of uſes, the continuance of them, and the pro- 
ceedings that they have had both in common law and 
ſtatute law ;: whereby it may appear, that a uſe is no 
more but a general truſt when any one will truſt the 
conſcience of another better than his own eſtate and 
poſſeſſion, which is an accident or event of human 
ſociety, which hath been, and will be in all laws, and 
therefore was at the common law, which is common 
reaſon. Fitz-Herbert faith in the 14 H. VIII. 24 f. vIII. 4. 
common reaſon is common law, and not conſcience; z: 
but common reaſon doth. define that uſes fhoald be 
remedied in conſcience, and not in courts of law, 
and ordered by rules in conſcience, and not. by 
{traight rules of law; for the common law hath a 
kind of a rule and ſurvey over the chancery, to de- 
termine what belongs to the chancery. And there- — 
fore we may truly conclude, that the force and 23 
ſtrength that a uſe had or hath in conſcience, is by 
common law ; and the force that it had or TRE N 
vommon law, is 1 by W 
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DISCOURSE II. 


Of Uſrafnce he NT OW followeth in time and matter the conſide- 
* ration of this ſtatute, which is of principal la- 
bour ; for thoſe former conſiderations which we have 
bandled ſerve but for introduction. | 


This ſtatute, as it is the ſtatute which of all others 
hath the greateſt power and operation over the he- 
ritages of the realm, ſo howſoever it hath been by 
the humour of the time perverted in expoſition, yet 
in itſelf is moſt perfectly and exactly conceived and 
penned of any law in the book, *'T'is induced with 
the moſt declaring and perſuading preamble, tis 
tconſiſting and ſtanding upon the wiſeſt and fitteſt or- 
dinances, and qualified with the moſt foreſeeing and 
circumſpect ſavings and proviſoes : and laſtly *tis 
the beſt pondered in all the words and clauſes of it 

Of the circum- Of any ſtatute that I ſind; but before I come to the 
ee eee ſtatute itſelf, I will note unto. you three matters of 
circumſtance. 


1. The time of the ſtatute, 
2. The title of it. 
3- The precedent or pattern of it. | 
3. The time of For the time of it was in 27 Hen. VIII. when the 
che ſtatute. King was in tull peace, and a wealthy and flouriſhing 
eſtate, in which nature of time men are molt careful 
of their poſſeſſions; as well becauſe purchaſers are 
moſt ſtirring, as again, becauſe the purchaſer when 
he is full, is no leſs careful of his aſſurance to his 
children, and of diſpoſing that which he hath gotten, 
than 
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than he was of his bargain for the compaſſing 
thereof, | 

About that time the realm likewiſe began to be 
infranchiſed from the tributes of. Rome, and the 
poſſeſſions that had been in mortmain began to ſtir 
abroad; for this year was the ſuppreſſion of the 
ſmaller houſes of religion, all tending to plenty, and 
purchaſing: and this ftatute came in conſort with 
divers excellent ſtatutes, made for the kingdom in 
the ſame parliament; as the reduction of Wales to 
a more civil government, the re-edifying of divers 
cities and towns, the ſuppreſſing of 6 
and incloſures. 


For the title, it hath one title in the roll, and ano- 2. The title. 


ther in courſe of pleading. The title in the roll is 
no ſolemn title, but an act intitled, An act expreſſing 
an order for uſes and wills; the title in courſe of 
pleading is, Statutum de uſibus in poſſefſronem transſe- 
rendis : wherein Walmſly juſtice noted well 4* Re- 
ginæ, that if a man look to the working of the 
ſtatute, he would think that it ſhould be turned the 
other way, de poſſeſſionibus ad uſus transferenis ; 
for that is the courſe of the ſtatute, to bring 
poſſeſſion to the uſe. But the title is framed not ac- 


cording to the work of the ſtatute, but according to 


the ſcope and intention of the ſtatute, nam quod 
primum eft in intentione, ultimum eft in operatione. 
"The intention of the ſtatute by carrying the poſſeſ- 
ſon to the uſe, is to turn the uſe to a poſleſſion ; 
for the words are not de poſſeſſionibus ad uſus transſe- 
rendit; and as the grammarian faith, prepe/itio, ad, 
dinotat notam attionis, ſed præpoſitio, in, cum accuſa- 
avs denotat notam alterationis ; and therefore Kingſ- 

| mil! 
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mill juſtice in the ſame caſe ſaith, that the meaning 
of the ſtatute was, to make a tranſubſtantiation of 
the uſe into a poſſeſſion. But it is to be noted, that 
titles of acts of parliament ſeverally came in but in 
the 5 Hen. VIII. for before that time there was but 
one title of all the ads made in one parliament; and 
that was no title neither, but a general preface of 
the good intent of the King, tho' now it is is parcel 
of the record. 2469 4 


The precedent For the nt of this latute v upon which: it-is 

1 RY drawn, I do find by 1 Richard III. whereupon you 
may ſee the very mould whereon this ſtatute- was 
made, that the ſaid King having been infeoffed, 
before he uſurped, to uſes, it was ordained that the 
land whereof he was jointly infeoffed ſhould be as if 
he had not been named; and where he was ſolely 
infeoffed, it ſhould be in ceſtuy que uſe, in eſtate, as 


= he had the uſe. 5 


b | : Now to come to the 3 "II the Gntrtadans 
| ſiſteth, as other laws do, upon a-preamble, the body 
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of the law giveth the remedy, and the ſavings and 
| proviſoes take away the inconveniencies of the 
if remedy. For new laws are like the apothecaries 
drugs, though they remedy the diſeaſe, yet they 
trouble the body; and therefore they uſe to correct 


| | [them] »with.: ſpices : ſo it is not poſſible to find a 
i remedy for any miſchief in the commonwealth, but 
[ it will beget ſome new miſchief; and therefore they 

| [ r * laws — ks to correct and Quality 


of the law, and certain ſavings, and proviſoes. The 
preamble fetteth forth the inconveniencies, the body | 
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The preamble of the law was juſtly commended The preamble, 
3 ; , In Chudleigh's 
by Popham chief juſtice in 36 KRegine, where he ca 1 Rep. 124, 
faith, chat there is little need to ſearch and collect 
out of caſes, before this ſtatute, what the miſchief 
was winch the ſcope of the ſtatute was to redrefs ; 
becauſe there is a ſhorter way offered us, by the ſuf- 
ficiency and fulneſs of the preamble, and therefore it 


is good to conſider it and ponder it thoroughly. 
The preamble hath three parts. Its parts; 
Firſt, a recital of the principal inconveniencies, 
which 1s the root of all the reſt. 
Secondly, an enumeration of divers particular in- 
conveniencies, as branches of the former, 


| Thirdly, a taſte or brief note of the remedy that 
the ſtatute meaneth to apply. 
The principal inconvenience, which is radix 6m- 1. The e principal 
inconvenience, 
aium malorum, is the diverting from the grounds 
and principles of the common law, by inventing a 
mean to transfer lands and inheritances without any 
ſolemnity or act notorious : ſo as the whole ſtatute 
is to be expounded ſtrongly towards the extinguiſh- 
inent of all conveyances, whereby the freehold or 
inheritance may paſs wituout any new confections of 
deeds, executions of cttatc or entries, except it be 
where the eſtate is of privity and dependence one 
towards the other; in which caſes, mutatis mutandis, 
they might paſs by the rules of the common law. 
The particular inconveniencies by the law re- 2. The particular 


inconvenienes. 
hearſed may be reduced into four heads. 
1. Firſt, that theſe conveyances in uſe are weak 
ſor conſideration. 


D 2. Se- 
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2. Secondly, that they are obſcure and doubtful 
for trial. 


3. Thirdly, that they are dangerous for want of 
notice and publication. | 


4. Fourthly, that they are exempted from all ſuch 
titles as the law ſubjecteth poſſeſſions unto. 


The firſt inconvenience lighteth upon heirs. 
The fecond upon jurors and witneſles, 

The third upon purchaſers. 

The fourth upon ſuch as come in by gift in law, 


All which are perſons that the law doth principally 
reſpect and favour. 


7. They are weale For the firſt of [them] are three impediments, to 
e the judgment of man, in diſpoſing juſtly and adviſed- 
ly of his eſtate. 


Firſt, trouble of mind. 

Secondly, want of time. 
Thirdly, of wiſe and faithful eounſel about him. 
1. And all theſe three the ſtatute did find to be in 


the diſpoſition of an uſe by will, whereof followed 
the unjuſt diſinheriſon of heirs. Now the favour of 
law unto heirs appeareth in many parts of the law; 
as the law of deſcent privilegeth the poſſeſſion of the 
heir againſt the entry of him that hath right by the 
law: no man ſhall warrant againſt his heir, except 
he warrant againſt himſelf, and divers other · caſes 
too long to ſtand upon: and we ſee the ancient law 
zn Glanvill's time was, that the anceſtor could not 
diſinherit his heir by grant, or other act executed 
in time of ſickneſs; neither could he alien land 
which had deſcended unto him, except it were for 
| | conſideration 
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conſideration of money or ſervice; but not to ad- 
vance any younger brother without the conſent of 


the heir . 


2. For trials, no law ever took a ſtraiter courſe 2. They are ob- 
ſcure and doubts 


that evidence ſhould not be perplexed, nor juries 
inveigled, than the common law of England; as on 
the other ſide, never law took a more preciſe and 
ſtrait courſe with juries, that they ſhould give a 
direct verdict, For whereas in a manner all laws 
do give the triers, or jurors, which in other laws 
are called judges de facto, a liberty to give nen 
liguet, that is, to give no verdict at all, and fo the 
caſe to {tand abated; our law inforceth them to a 
direct verdict, general or ſpecial ; and whereas other 
laws accept of plurality of voices to make a verdict, 
our law inforceth them all to agree in one; and 
whereas other laws leave them to their own time 
and eaſe, and to part, and to meet again; our law 
doth dureſs and impriſon them in the hardeſt man- 
ner, without light or comfort, until they be agreed, 
in conſideration of ftraitneſs and coercion; it is 
conſonant, that law do require in all matters brought 
to iſſue, that there be full proof and evidence; and 
therefore if the matter in itſelf be of that ſurety as in 
ſimple contracts, which are made by parole without 
writing, it alloweth wager of law. 

In iſſue upon the mere right, which is a thing 
hardy to diſcern, it alloweth wager of battail to 
ſpare jurors, if time have wore out the marks and 
badges of truth : from time to time there have been 
ſtatutes of limitation, where you ſhall find this miſ- 
chief of perjuries often recited ; and laſtly, which is 
the matter in hand, all inheritances could not pats 
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but by acts overt and notorious, as by deeds, livery, 
and records. 


3- The Uſe dan- 3. For purchaſers, bona fide, it may appear that 
— bag TY they were ever favoured in our law, as firſt by the 
great fayour of warranties which were ever for the 
help of purchaſers : as where by the law in Edw. III. 's 
time, the diſſeiſee could not enter upon the feoffee 
in regard of the warranty; ſo again the collateral 
garranty, which otherwiſe as a hard law, grew in 
doubt only upon favour of purchaſers ; ſo was the 
binding of fines at the common law, the invention 
and practice of recoveries, to defeat the ſtatute of in- 
tails, and many more grounds and learnings are to 
be found, which reſpect to the quiet of the poſſeſſion 
of purchaſers. And therefore though the ſtatute of 
1 Rich. III. had provided for the purchaſer in ſome 
ſort, by enabling the acts and conveyances of ce/tuy 
gue uſe ; yet nevertheleſs, the ſtatute did not at all diſ- 
able the acts or charges of the feoffees : and fo as 
Wialmſly juſtice ſaid 42 Regine, they played at dou- 
ble hand, for ce/zuy que uſe might ſell, and the feoffee 
might ſell, which was a very great uncertainty to 
the purchaſer, 


4. They are ex= 4. For the fourth inconvenience towards thoſe 
empted from al! that come in by law; conveyances in uſes were like 
privileged places or liberties: for as there the law 

doth not run, ſo upon ſuch conveyances the law 

could take no hold, but they were exempted from all 

titles in law. No man is ſo abſolute owner of his 

poſſeſſions, but that the wiſdom of the law doth re- 

lerve certain titles unto others; and ſuch perſons 

come not in by the pleaſure and diſpoſition of the 

party, but by the juſtice and conſideration of law, 

and 
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and therefore of all others they are moſt favoured : 
and alſo they are principally three. 


1. The King and lords who loſt the benefit of 
attainders, fines for alienations, eſcheats, aids, her- 
riots, reliefs, &c. 

2. The defendants in præcipes either real or per- 


ſonal, for debt and damages, who loſt the benefit of 
their recoveries and executions. 


3. Tenants in dower, and by the courteſy, who 
loſt their eſtates and tithes. 


1. Firſt for the King : no law doth endow the 
King or ſovereign with more prerogatives or privi- 
leges: for his perſon is privileged from ſuits and ac- 
tions, his poſſeſſions from interruption and diſtur- 
bance, his right from limitation of time, his patents 
and gifts from all deceits and falſe ſuggeſtions, Next 
the King is the lord, whoſe duties and rights the law 
doth much favour, becauſe the law ſuppoſeth the 
land did originally come from him; for until the 
ſtatute of Quia emptores terrarum, the lord was not 
forced to deſtruct or diſmember his ſigniory or ſer- 
vice. So until 15 Hf. VII. the law was taken, that 
the lord, upon his title of wardſhip, ſhould put out 2 
conuzee of a ſtatute, or a termor ; ſo again we ſee, 
that the ſtatute of mortmain was made to preſerve 
the lord's eſcheats and wards : the tenant in dower 
is ſo much favoured, as that it is the common ſby- 
word] in the law, that the law favoureth three 
things. 

1. Life, 

2. Liberty. 

3+ Dower, 


E bn 1 — 
= 


I ee ws, cc. 


— 


7 A touch of 


the remedy. 
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So in caſe of voucher, the ſeme ſhall not be de- 
layed, but ſhall recover againſt the heir incontinent 
ſo likewiſe of tenant by courteſy it is called tenancy 
by the law of England, and therefore ſpecially fa- 
voured, as a proper conceit and invention of our 
law ; ſo as again the law doth favour ſuch as have 
ancient rights, and therefore it telleth us it is com- 
monly ſaid that a right cannot die: and that ground 
of law, that a freehold cannot be in ſuſpenſe, fhew- 
eth it well, inſomuch that the law will rather give 
the land to the firſt comer, which we call an occu- - 
pant, than want a tenant to a demandant's action. 


And again the other ancient ground of law remit- 
ter, ſheweth that where the tenant faileth without 
folly in the defendant, the law executeth the ancient 
right. Jo conclude therefore this point, when this 
practice of feoffments to uſe did prejudice and dam- 
niſy all thoſe perſons that the ancient common law 
ſavoured; and did abſolutely croſs the wiſdom of the 
law: to have conveyances conliderate and not odi- 
cus, and to have trial thereupon clear and not 
inveigled, it is no marvel that the ſtatute conclud- 
eth, that their ſubtle imaginations and abuſes tend- 
ed to the utter ſubverſion of the ancient common 
taws of this realm. 


'The third part of the 8 giveth a touch of 
the remedy which the ſtatute intendeth to miniſter, 
conſiſting in two parts. 


Firſt, the [extirpation] of feoffments. 


Secondly, the taking away of the hurt, damage, 
and deceit of the uſes; out of which have been 
gathered two extremities of opinions. 


The 
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The firſt opinion is, that the intention of the ſta- 2. Opinion uren 
tute was to diſcontinue and baniſh all conveyances _ | 
in uſe; grounding themſelves upon the words, that 
the ſtatute doth not ſpeak of the extinguiſhment or 
extirpation of the uſe, namely, by an unity of poſ- 
ſeſſion, but of an extinguiſhment or extirpation of 
the feoffment, &c. which is the conveyance itſelf. 


Secondly, out of the words, abuſe and errors, 
heretofore uſed and accuſtomed, as if uſes had not 
been at the common law, but had been only an er- 
roneous device or practice. To both which I 
anſwer. 

To the former, that the extirpation which the 
ſtatute meant was plain, to be of the feoffee's eſtate, 
and not to the form of conveyances. 


To the latter I ſay, that for the word, abuſe, that 
may be an abuſe of the law, which is not againſt 
law, as the taking long leaſes at this day of land in 
capite to defraud wardſhips, is an abuſe of the law, 

which is not againſt law, but wandring or going 
aſtray, or digreſſing from the ancient practice of the 
law ; and by the word, errors, the ſtatute meant by 
it, not a miſtaking of the law, into a by-courſe ; 
as when we ſay, erravimus cum patribus juris, it is 
not meant of ignorance only, but of perverſity. 
But to prove that the ſtatute meant not to ſuppreſs 
the form of conveyances, there be three reaſons which 
are not anſwerable. | 


The firſt is, that the ſtatute in the very branch 
thereof hath words de futuro, that are ſeiſed, or here- 
after ſhall be ſeiſed: and whereas it may be ſaid that 
theſe words were put in, in regard of uſes ſuſpended 
by diſſeiſins, and ſo no preſent ſeiſin to the uſe, until 

D 4. a regreſs 


27 H. VIII. 
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a regreſs of the feoffees; that intendment is very 
particular, for commonly ſuch caſes are brought in 
by proviſoes, or ſpecial branches, and not intermixed 
in the body of a ſtatute ; and it had been eaſy for 
the ſtatute to have ſaid, © or hereafter ſhall be ſeiſed 
4 upon _ feoffment, Oc. heretofore had or 
“ made.“ 

The ſecond reaſon is upon the words of the ſtatute 
of inrolment, which ſaith, that no hereditaments 
ſhall paſs, &c. or any uſe thereof, c. whereby it 
1s manifeſt, that the ſtatute meant to leave the form 
of conveyance with the addition of a farther cere- 
mony. | 

The third reaſon I make is out of the words of 
the proviſo, where it is ſaid, that no primer ſeiſin, 
livery, no fine, for alienation, ſhall be taken for any 
eftate executed by force of the ſtatute of 27, before 
the firſt of May 1536, but they ſhall be paid for uſes 
made and executed in poſſeſſion for the time after; 
where the word, made, directly goeth to conveyances 
in uſe made after the ſtatute, and can have no other 
underſtanding ; for the words, executed in poſſeſſion, 


Would have ſerved for the caſe of regreſs : and laſtly, 


which is more than all, if they have had any ſuch 
intent, the caſe being ſo general and ſo plain, they 
would have had words expreſs, that every limitation 
of uſe made after the ſtatute ſhould have been void; 
and this was the expolition, as tradition goeth, that 
a reader of Gray's-Inn, which read ſoon after the 
ſtatute, was in trouble for, and worthily, who, as I 


| ſuppoſe, was a Boy, whoſe reading I could never 


ſee; but I do now inſiſt upon it, becauſe now again 
Pct in an immoderate invective againſt uſes, do 


relapſe 1 to the ſame opinion. 
The 
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The ſecond opinion, which I called a contrary ex- 2. Opinion. 


tremity, is, that the ſtatute meant only to remedy 
the miſchiets in the preamble, recited as they grew 
by reaſon of divided uſes; and although the like 
miſchief may grow upon the contingent uſes, yet 
the ſtatute had no foreſight of them at that time, and 
ſo it was merely a new caſe not compriſed. Where- 
unto I anſwer, that it is the work of the ſtatute to 
execute the divided uſe ; and therefore to make an 
uſe yoid by this ſtatute which was good before, 
though it doth participate of the miſchief recited in 
the ſtatute, were to make a law upon a preamble 
without a purview, which were grofly abſurd, But 
upon the queſtion what uſes are executed, and what 
not; and whether out of poſſeſſions of a diſſeiſor, 
or other poſſeſſions out of privity or not, there you 
ſhall guide your expoſition according to the pream- 
ble; as ſhall be handled in my next day's diſcourſe, 
and ſo much touching the preamble of this law, 


For the body of the law, I would wiſh all readers Cap. 2. The 


that expound ſtatutes to do as ſcholars are willed to 
do : that is, firſt to ſeek out the principal verb ; that 
is, to note and ſingle out the material words where- 
upon the ſtatute is framed ; for there are in every 
ſtatute certain words, which are as veins where the 
life and blood of the ſtatute cometh, and where all 
doubts do ariſe, and the reſt are literæ mortuæ, ful- 
filling words. | 


The body of the ſtatute confiſteth upon two 


parts, 

Firſt, a ſuppoſition or caſe put, as Anderſon 
36 Reginæ calleth it. 
Secondly, a purview or ordinance thereupon, 


The 


body of the law. 
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The caſes of the The caſes of the ſtatute are three, and every one 
Foy hath his purview. The general caſe. The caſe of 
| co- ſeoſtees to the uſe of ſome of them. And the 
general cale of icoftecs to the uſe or {pernancy] of 


rents or profits. 


1. The general The general caſe is built upon eight material 

2285 words. Four on the part of the feoffees. Three 
on the part of cu que uſe, And one common to 
them both. 


/ The ſit material word on the part of the feoffees 
is the word, perſon. This excludes all [alien nes]; 
for there can be no truſt repoſed but in a perſon cer- 
tain: it excludes again all corporations; for they 


— 


body politic. 


= Dy. 49. The ſecond word material, is the word, ſeifed : 
= . this excludes chattels. The reaſon is, that the ſta- 
| | 2 Ventr. 310. tute meant to remit the common law, and not but 
| SE OJ that the chattels might ever pals by teſtament or by 
| parole; therefore the uſe did not [prevent] them. 
| Ez It excludes rights, for it is againſt the rules of the 
| ; common law to grant or transfer rights; and there- 
COMES; pen AK fore the ſtatute would [not] execute them. Third- 

__ . ly, it excludes contingent uſes, becauſe the ſeiſin 

zee, . cannot be but to a fee- ſimple of a uſe; and when 
e. 2 that is limited, the ſeiſin of the feoffee is ſpent; for 
* * Littleton tells us, that there are but two ſeiſins, 
| Aan. Cy. ne in dominio ut de feodo, the other ut de feado & 


- 


124 


Ws 


' 


"od Jure; and the feoffee by the common law could 


a 1 
| . execute but the fee- ſimple to uſes preſent, and not 


| . Hee Z 1B | | 
BY aa Sorcel Af poſt uſes; and therefore the ſtatute meant not to 


* fem ge. ceofcaeexccute them. 
Bec, 


The 
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The third material word is, hereafter: that bring- 
eth in again conveyances made after the ſtatute; it 
brings in again conveyances made before, and dii- 
turbed by diſſeiſin, and recontinued after; for it is 
not ſaid, infeoffed to uſe hereafter ſeiſed. 


The fourth word is, hereditament, which is to 
be underſtood of thoſe things whereof an inheritance 
is in ee for if I grant a rent charge de novo for life 
to a uſe, this is good enough ; yet there is no in- 
heritance in being of this rent: this word likewiſe 
excludes annuities and uſes themſelves ; ſo that a uſe 
cannot be to a uſe. 

The firſt word on the part of cefuy que uſe, is the 


word, uſe, confidence, or truſt, whereby it is plain 
that the ſtatute meant to remedy the matter, and 


42 


not words: and in all the clauſes it {till carrieth the Broughton v. 


words. 


The ſecond word is the word, perſon, again, 
which excludeth all [alien n#s]; it excludeth alſo 
all contingent uſes which are not to bodies lively 
and natural, as the building of a church, the making 
of a bridge; but here, as noted before, it is ever 
coupled with body politic. 


The third word is the word, other; for the ſtatute 
meant not to croſs the common law. Now at this 
time uſes were grown to ſuch a familiarity, as men 
could not think of poſſeſſion, but in courſe of uſe; 
and ſo every man was ſeiſed to his own uſe, as well 
as to the uſe of others; therefore becauſe ſtatutes 
would not ftir nor turmoil poſſeſſions ſettled at the 
common Jaw, it putteth in preciſely this word, 
other; meaning the divided uſe, and not the con- 
Joined uſe; and this cauſeth the clauſe of joint 

feoffees 


1 Lutw. 823. 
Contr. Burchett 
v. Durdant. 

2 Venty. 312. 
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fcoffees to follow in a branch by itſelf; for elſe that 
_ Caſe had been doubtful upon this word, other. 


The words that are common to both, are words 
be ms Pee "is exprefling the conveyance whereby the uſe ariſeth, 
How v. Dic. of which words, thoſe that breed any queſtion are, 
3 agreement, will, otherwiſe, whereby ſome have in- 
ferred that uſes might be raiſed by agreement parole, 
ſo there were a conſideration of money or other mat- 
ward 11a? oh —_ 2 ter valuable; for it 1s expreſſed in the words 
. before, bargain, ſale, and contract, but of blood, 
or kindred; the error of which collection appeareth 
in the word immediately following, namely, will, 
whereby they might as well include, that a man 
ſeiſed of land might raiſe an uſe by will, eſpecially 
to any of his ſons or kindred, where there is a real 
conſideration; and by that reafon, mean, betwixt 
this ſtatute and the ſtatute of 32 Hen. 8. c. 1. of 
wills, lands were deviſeable, eſpecially to any man's 
kindred, which was clearly otherwiſe; and therefore 
thoſe words were put in, not in regard of uſes raiſed 
by thoſe conveyances, or without, or likewiſe by will, 
might be transferred; and there was a perſon ſeized 
to a uſe, by force of that agreement or will, namely, 
to the uſe of the aflignee ; and for the word, other- 
wiſe, it ſhould by the generality of the word include 
a diſſeiſin, to a uſe. But the whole ſcope of the 
ſtatute croſſeth that which was to execute ſuch uſes, 
as were confidences and truſt, which could not be 
in caſe of diſſeiſin; for if there were a commandant” 
precedent, then the land was veſted in ce/{uy que uſe 
upon the entry; and if the diſſeiſin were of the diſ- 
ſeiſor's own head, then no truſt. And thus much 
for the caſe of ſuppoſition of this ſtatute ; here fol- 
low the ordinance and purview thereupon. 


4 | The 


— 


—— 
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The purview hath two parts, the firſt oberatio 
flatuti, the effect that the ſtatute worketh : and there 
is modus operandi, a fiction, or explanation how the 
ftatute doth work that effect. The effect is, that 
ceſtuy que uſe ſhall be in poſſeſſion of like eſtate as he 
hath in the uſe; the fiction quamodo is, that the 
ſtatute will have the poſſeſſion of ceſti que uſe, as a 
new body compounded of matter and form; and 5 
that the feoffees ſhall give matter and ſubſtance, 


45 
Purview or ordi- 


nance there- 
upon. 


Colteman Vs 
Senhouſe. 
Pollexf. 525, 


Line v. Gray. 
1 Rep. 10. 28. 


and the uſe ſhall give form and quality. The mate- Chulleights caſes 


rial words in the firſt part of the purview are four. 


The firſt words are, remainder and reverter, the 
{tatute having ſpoken before of uſes in fee-ſimple, 
in tail, for life, or years, addeth, or otherwiſe in 
remainder or reverter: whereby it 1s manifeſt, that 
the firſt words are to be underſtood of uſes in poſ- 
ſeſſion. For there are two ſubſtantial and eſſential 
differences of eſtates, the one limiting the times, 
for all eſtates are but times of their continuances 
this maketh the difference of fee- ſimple, fee-tail, 
for life or years; and the other maketh difference 
of poſſeſſion as remainder: all other differences of 
eſtate are but accidents, as ſhall be ſaid hereafter : 
theſe two the ſtatute meant to take hold of, and at 
the words, remainder and reverter, it ſtops: it adds 
not words, right, title or poſſibility, nor it hath not 
general words, or otherwiſe : it is moſt plain, that 
the ſtatute meant to execute no inferior uſes to re- 
mainder or reverter; that is to ſay, no poſſibility or 
contingencies, but eſtates, only ſuch as the feoffees 
might have executed by conveyance made, Note 
alſo, that the very letter of the ſtatute doth take 
notice of a difference between an uſe in remainder 
and an uſe in reverter; which though it cannot be 


properly 


Cooper v. 


Franklyn. 


1 Ro. Abr. 780. 
Cro. Jac. 401. 
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properly ſo called, becauſe it doth not depend upon 
particular eſtates, as remainders do, neither did then 
before the ſtatute draw any tenures as reverſions 
do; yet the ſtatute intends that there is a difference 


when the particular uſe, and the uſe limited upon the | 


particular uſe, are both new uſes; in which caſe it 


is a uſe in remainder ; and where the particular uſe 


is a new uſe, and the remnant of the uſe is the old 


uſe, in which caſe it is a uſe in reverter. 


The next material word is, from henceforth, 
which doth exclude all conceit of relation that ce/tuy 
que uſe ſhall mot) come inf as from the time of the 


firſt feoffmentj to uſe, as Brudnell's conceit was in 


14 Hen. VIII. That is, the feoffor had granted a 
rent charge, and cęſuy que uſe had made a feoftment 1; 
in fee, by the ſtatute of x Richard III, the feoffor 
ſhould have held it diſcharged, i hecauſe the act of 
c:/tuy que ſe ſhall put the feoffor in, as if cęſtuy que 


7:je had been ſeiſed in from the time of the firſt uſe 


limited; and therefore the ſtatute doth take away all 
ſuch ambiguities, and expreſſeth that ce/iuy que uſe 
Hall be in poſſeſſion from henceforth ; that is, from 
the time of the parliament for uſes then in being, 
and from the time of the execution for uſes limited 
after the parliament. 


The third material words are, lawful ſeiſin, ſtate, 
and poſſeſſion, not a poſſeſſion in law only, but a 2 
ſeiſin in fact; not a title to enter into the land, but 
an actual eſtate. | 


The fourth words are, of and in ſuch eſtates as 
they had in the uſe; that is to ſay, like eſtates, fee- 
ſimple, fee-tail, for life, for years at will, in poſ- 
ſeſſion, and reverſion, which are the ſubſtantial dif- 

| ferences 
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ſpeaks of the uſes, it ſpake only of uſes in poſſeſſion, 
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ferences of eſtates, as was ſaid before; but both 
theſe latter clauſes are more fully perfected and ex- 
pounded by the branch of the fiction of the ſtatute 
which follows, 


This branch of fiction hath three material words 
or clauſes: the firſt material clauſe is, that the eſtate, 
right, title, and poſſeſſion that was in ſuch perſon, 
&c. ſhall be in ceſtuy gue v/e ; for that the matter and 
ſubſtance of the eſtate of cue gue v/e is the eſtate 
of the feoffee, and more he cannot have; fo as if 
the uſe were limited to ce gue fe and his heirs, 
and the eſtate out of which it was limited was but 
an eſtate for life, ce/tuy que uſe can have no inheri- 
tance : ſo if when the ſtatute came, the heir. of the 
feoffee had not entred after the death of his anceſtor, 
but had only a poſſeſſion in law, ceſtuy que iſe in that 
cafe ſhould not bring an aſſize before entry, becauſe 
the heir of the feoffee could not; ſo that the matter 
whereupon the uſe muſt work is the feoffee's eſtate. 
But note here: whereas before when the ſtatute 


remainder and reverter, but not in title or right; 
now when the ſtatute ſpeaks what ſhall be taken 
from the feoffee, it ſpeaks of title and right: ſo that 
the ſtatute takes more from the feoffee than it exe- 
cutes preſently, in caſe where there are uſes in con- 
tingence which are but titles, 


The ſecond word is, clearly, which ſeems pro- _ 340, i 
o * . 4 V. © 
perly and directly to meet with the conceit of Pollert. * 
fſeintilla juris, as well as the words in the preamble of - Scones 3 


extirpating and extinguiſhing ſuch feoffments, ſo 2 Mod. 257. 
| ; Shortridge v. 


[that] their eſtate [is] clearly extinct, _ Lamplugh. 


The third material clauſe is, after ſuch quality, DE "WP" 
3 manners, 


26 Hen. 3. 13. 
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manners, form, and condition as they had in the uſe; 
ſo as now as the feoffee's eſtate gives matter, ſo the 
uſe gives form: and as in the firſt clauſe the uſe was 
endowed with the poſſeſſion in points of eſtate, ſo 
there it is endowed with the poſſeſſion in all acci- 
dents and circumſtances of eſtate. Wherein firſt 
note, that it is groſs and abſurd to expound the form 
of the uſe any whit to deſtroy the ſubſtance of the 
eſtate ; as to make a doubt, becauſe the uſe gave no 
dower or tenancy by the courteſy, that therefore the 
poſſeſſion when it is transferred would do ſo like- 
wiſe : no, but the ſtatute meant ſuch quality, man- 
ner, form and condition, as is not repugnant to the 
corporal preſence and poſſeſſion of the eſtate. 


Next for the word, condition, I do not hold it to 
be put in for uſes upon condition, though it be alfo 
compriſed within the general words ; but becauſe I 
would have things ſtood upon learnedly, and ac- 
cording to the true ſenſe, I hold it but for an ex- 
plaining, or word of the effect; as it is in the ſta- 
tute of 26 of treaſons, where it is ſaid, that the of- 
tenders ſhall be attainted of the overt fact by men of 
their condition, in this place, that is to ſay, of their 
degree or fort: and ſo the word condition in this 
place is no more, but in like quality, manner, form 
and degree, or ſort; ſo as all theſe words amount 
but to modo & forma. Hence therefore all circum- 
ſtances of eſtate are comprehended as ſole ſeiſin, or 
joint ſeiſin, by intierties, or by moieties, a circum- 
ſtance of eſtate to have age as coming in by deſcent, 
or not age as purchaſer; or circumſtance of eſtate 
deſcendable to the heir of the part of the father, or 
of the part of the mother; a circumſtance of eſ- 
tate conditional or abſolute, remitted or not remit- 

| ted, 
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ted, with a condition of inter- marriage or without: 
all theſe are accidents and circumſtances of eſtate, 
in all which the poſſeſſion ſhall enſue the nature and 
quality of the uſe : and thus much of the firſt caſe, 
which 1s the general caſe, 


The ſecond caſe of the joint ſeoffees needs no Ihe ſecond caſes 
expoſition; for it purſueth the penning of the gene- 
ral caſe : only this I will note, that although it had 
been omitted, yet the law upon the firſt cafe would 
have been taken as the cafe provided ; fo that it 1s 
rather an explanation than an addition ; for turn 
that caſe the other way, that one were infeofſed to 
the uſe of himſelf, I hold the law to be, that in the 
former caſe they hall be feifed jointly ; and fo in the 
latter caſe cu que ve {hall be ſeiſed ſolely : for the 
word, other, it ſhall be qualified by the conſtruction 
of caſes, as ſhall appear when I come to my divi- 
ſion. But becauſe this cafe of co- feoffees to the uſe 
of one of them was a general caſe in the realm, 
they foreſaw it, [and] expreſſed it preciſely, and 
paſſed over the caſe 2? converſo, which was but an 
eſpecial caſe : and they were loth to bring in this 
caſe, by inſerting the word, only, into the firſt caſe, 
to have penned it to the uſe only of other perſons : 
for they had experience what doubt the word, only, 
bred upon the ſtatute of 1 R. III. After this [ſecond] 
7 and before the third caſe of rents comes in 
the ſecond ſaving; and the reaſon of it is worth the 


5 
noting, why the ſavings are interlaced before the 


third caſe; the reaſon of it is, becauſe the third caſe 
heedeth no ſaving, and the firſt two caſes did need 
ſavings; and that is the reaſon of that again, 


E It 
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It is a general ground, that where an act of par- 
liament is donor, if it be pennec with an ac /, it is 
not a ſaving, for it is a ſpecial gift, and not a general 
gift, which includes all rights; and therefore in 
11 Henry VII. where upon the alienation of women, 
the ſtatute intitles the heir of him in remainder to 
enter, you find never a ſtranger, becauſe the ſtatute 
gives entry not /implicitcr, but within an ac ſi; as if 
no alienation had been made, or if the feme had 
been naturally dead, Strangers that had right might 
have entred, and therefore no ſaving needs. So in 
the ſtatute of 32 [Hen. VIII.] of leaſes, the ſtatute 
enacts, that the leaſes ſhail be good and effectual in 
law, as if the leſſor had been ſeiſed of a good and 
perfect eſtate in fee- ſimple; and therefore you find 
no ſaving in the ſtatute; and fo likewiſe of diverſe 
other ſtatutes, where the ſtatute doth make a gift or 
title good ſpecially againſt certain perſens, there needs 
no faving, except it be to exempt ſome of thoſe 
perſons, as in the ſtatute of 1 R. III. Now to ap- 
ply this to the cafe of rents, which is penned with an 
ac ſi, namely, as if a ſuſfcient grant or lawſul con- 
veyance had been made, or executed by ſuch as were 
ſeiſed; why if ſuch a grant of a rent had been made, 
one that had an ancicnt right might have entered 
and have avoided the charge; and therefore no ſav- 
ing needeth; but the [nr{t and ſecond] caſes are not 
penned with an ac /z, but abiolute, that c que uſe 
ſhall be adjudged in eſtate and poſſeſſion, which is a 
judgment of parliament ftroager than any fine, to 
bind all rights; nay, it hath farther words, namely, 
in lawful eſtate and poſſeſſion, which maketh it 
ſtronger than any in the firſt clauſe, For if the 
words only had ſtood upon the ſecond clauſe, namely, 

3 that 
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that the eſtate of the feoffee ſhould be in ceny gre 
ſe, then perhaps the gift ſhould have been ſpecial, 
and ſo the ſaving ſuperfluous : and this note is ma- 
terial in regard of the great queſtion, whether the 
feoffees may make any regreſs ; which opinion, I 
mean, that no regreſs is left unto them, is princi- 
pally to be argued out of the ſaving ; as ſhall be now 
declared : for the ſavings are two in number : the 
firſt ſaveth all ſtrangers rights, with an exception 
of the feoffees ; the ſecond is a ſaving out of the 
exception of the firſt ſaving, namely, of the feof- 
fees in caſe where they claim to their own proper 
uſe: it had been eaſy in the firſt ſaving out of the 
ſtatute, other than ſuch perſons as are ſeiſed, or 
hereafter ſhould be ſeiſed to any uſe, to have added 
to theſe words, executed by this flatute; or in the 
ſecond ſaving to have added unto the words, claim- 
ing to their proper uſe, thele words, or to the uſe 
of any other, and execuied by this flatute but the 
regreſs of the feoffee is ſhut out between the two 
ſavings; for it is the right of a perſon claiming to 
an uſe, and not unto his own proper uſe ; but it is 
to be added, that the firſt ſaving is not to be under- 
ſtood as the letter implieth, that feoffees to uſe ſhall 
be barred of their regreſs, in caſe that it be of ano- 
ther feoffment than that whereupon the ſtatute hath 
wrought, but upon the fame feoftment; as if the 
feoffee before the ſtatute had been diſſeiſed, and the 
[difleifor] had made a feoffment in fee to I. D. his 
uſe, and then the ſtatute came : this executeth the 
uſe of the ſecond feoffment ; but the firſt feoffees 
may make a regreſs, and they yet claim to an uſe, 
but not by that feoſfment upon which the ſtatute 


hath wrought, 
E 2 
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The third caſe. N 


Boſcawen & al. 
v. Cooke. 
1 Mod. 223. 


Abdi e d v 


OW followeth the third caſe of the ſtatute, 
touching execution of rents; wherein the 


material words are four: 

Firſt, whereas diverſe perſons are ſeiſed, which 
hath bred a doubt that it ſhould only go to rents in 
uſe at the time of the ſtatute ; but it is explained in 
the clauſe following, namely, as if a grant had been 
made to them by ſuch as are or ſhall be ſeiſed. 


The ſecond word is, profit ; for in the putting of 
the caſe, the ſtatute ſpeaketh of a rent ; but after in 
the purview is added theſe words, or profit. 


The third word is ac %, ſcilicet, that they ſhall 
have the rent as if a ſufficient grant or lawful con- 
veyance had been made and executed unto them. 


The fourth words are the words of liberty and 
remedies attending upon ſuch rent, ſcilicet, that he 
ſhall diſtrain, &c. and have ſuch ſuits, entries, and 
remedies, relying again with an 4c, as if the grant 
had been made with ſuch collateral penalties and 
advantages. 

Now for the proviſoes; the makers of this law 
did ſo abound with policy and diſcerning, as they 
did not only foreſee fuch miſchiefs as were incident 
to this new Jaw immediately, but likewiſe ſuch as 
were conſequent in a remote degree; and therefore 
belides the expreſs proviſoes, they did add three new 


proviſoes which are in themicives [ſubſtantive] laws: 
tor 


* 
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for foreſeeing that by the execution of uſes, wills 
formerly made ſhould be overthrown: they made an 
ordinance for wills. Foreſeeing likewiſe, that by 
execution of uſes women ſhould be doubly advanced; 
they made an ordinance for dowers and jointures. 
Foreſeeing again, that the execution of uſes would 
make franktenrement paſs by contracts parole, they 
made an ordinance for inrolments of bargains and 2 Inft. 672, 
: g ; Beny v. Bowets 
ſales. The two former they inſerted into this law, 1 vents. 36 1. 
and the third they diſtinguiſned into a law apart, | 
but without any preamble as may appear, being but 
a proviſo to this ſtatute. Beſides all theſe proviſional 
laws; and beſides four proviſoes, whereof three at- 
tend upon the law of jointure, and one of perfons 
born in Wales, which are not material to the pur- 
poſe in hand; there are ſix proviſoes which are 
natural and true members and limbs of the ſtatute, 
whereof four concern the part of ce/?ry que uſe, and 
two concern the part of the feoffees. The four 
which concern the part of cu que uſe, tend all to 
ſave him from prejudice by the execution of the 
eſtate. 


The firſt ſaveth him from the extinguiſhment of 
any ſtatute or recogniſance, as if a man had an ex- 
tent of a hundred acres, and an uſe of the inheritance 
of one: Now the ſtatute executing the poſſeſſion to 
that one, would have extinguiſhed his extent being 
intire in all the reſt: or as if the [conuzor} of a 
ſtatute having ten acres liable to the ſtatute, had 
made a feoffment in fee to a ſtranger of two, and 
after had made a feoftment in fee to the uſe of the 
conuzee and his heirs, And upon this proviſo there 
ariſe three queſtions : 


E 3 Firſt, 
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Firſt, whether this proviſo were not ſuperfluous, 
in regard that ce que uſe was comprehended in 
the general ſaving, though the feoffecs be excluded: 

Secondly, whether this proviſo doth fave ſtatutes 
or exccutions, with an apportionment, or intire? 

Thirdly, becauſe it is penned indefinitely in point 
of time, whether it thall go to uſes limited after the 
ſtatute, as well as to thoſe that were in being all the 
time of the ſtatute ; which doubt is rather inforced 
by this reaſon, becauſe there was [remedy] for uſes 
at the time of the ſtatute; for that the execution 
of the ſtatute might be waved : but both poſſeſſion 
and uſe, ſince the ſtatute, may be waved. | 


The ſecond provito ſaveth ce/tuy que uſe from the 
charge of primer ſciſin, liveries, oufler les maines, 
and ſuch other duties to the King, with an expreſs 
limitation of time, that he ſhall be diſcharged for the 
time paſt, and charged for the time to come to the 


King, namely, May 1536, to be communis terminus. 


The third proviſo doth the like for fines, reliefs, 
and herciots, diſcharging them for the time. paſt, 
and ſpeaking nothing of the time to come. 

The fourth proviſo giveth to ceſtuy que uſe all col- 
lateral benefits or vouchers, aid-priers, actions of 
walte, treſpaſs, conditions broken, and which the 
feoffees might have had; and this is expreſly limited 
for eſtates executed before x May 1536. And this 
proviſo giveth occaſion to intend that none of theſe 


benefits would have been carried to cęſtuy gue uſe, 
by the general words in the body of the law, ſcilicet, 


that the feoffees eſtate, right, title, and poſſeſſion, 
&c. 
For 
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For the two proviſoes on the part of the tertenant, 
they both concern the ſaving of ſtrangers from pre- 
judice, &c. | Chetey's caſes 
The firſt ſaves aCtions depending againſt the * 
feoffees, that they ſhall not abate, 
The ſecond faves wardſhips, liveries, and ou/ter 
las maines, whereof title was veſted in regard of the 
heir ofthe feoffee, and this in caſe of the King only, 


E 4 D I S. 
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DISCOURSE. IE 


Il hat perſons may be feiſed ia an uſe, and what not. 
hat perſons may be ceſtuy que uſe, and what not. 


l hat perſons may declare an uſe, and what not. 


Of the eſtate & þ HOUGH I have opened the ſtatute in order of 
the aturance of * words, yet I will make my diviſion in order of 
day upon Uics. matter, namely, 

Firſt, the raiſing 1. The railing of uſes. 

fin 2. The interruption of uſes. 


2. The executing of uſes. 


Again, the raiſing of uſes doth eafily divide itſelf 
into three parts: The perfons that are actors to the 
conveyance to uſe, The uſe itſelf, The form of 
the Conveyance. 


Then it is firit to be feen what perſons may be 
ſeiſed to an uſe, and what not; and what perſons 
may be cu que uſe, and what not. 

7. What perſons The King cannot be ſeiſed to an uſe; no, not 

may be ſeiſed to. : ; 

an uſe. vihere he taketh in his natural body, and to fome 

purpole as a common perſon; and therefore if land 

3 We be given to the King and I. D. pour terme de leur 
. vis, this uſe is void for a moiety, | 
C £\ w4 AE { } $ , DEE. a” . | . 
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Like law is, if the King be ſeiſed of land in the 
right of his dutchy of Lancaſter, and covenanteth by 
his letters patents under the dutchy ſeal to ſtand ſeiſed 
to the uſe of his fon, nothing paſſeth. 

Like law, if King R. III. who was feoffee to 
diverſe uſes before he took upon him the crown, 
had, after he was King, by his letters patents grant- 
cd the land over, the uſes had not been renewed. 

The Queen, ſpeaking not of an imperial Queen 
but by marriage, cannot be ſeiſed to an uſe, though 
ſhe be a body enabled to grant and purchaſe with- 
out the King: yet in regard of the government and 
intereſt the King hath in her poſſeſſion, ſhe cannot 
be ſeiſed to an uſe, | 


A corporation cannot be ſeiſed to an uſe, becauſe 


their capacity is to a uſe certainz again, becauſe 
they cannot execute an eſtate without doing wrong 
to their corporation or founder ; but chiefly becauſe 
of the letter of this ſtatute which, in any 4 when 
it ſpeaketh of the feoffee, reſteth only upon the 
word, perſon, but when it ſpeaketh of ce/?uy que 1ſe, 
it addeth perſon or body politic. 


If a biſhop bargain or ſell lands whereof he is 
ſeiſed in the right of his fee, this is good during his 
life; otherwiſe it is where a biſhop is infeoffed to 
him and his ſucceſſors, to the uſe of I. D. and his 
heirs, that is not good, no not for the biſhop's _ 
but the uſe is merely void. 
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Contrary law of tenant in tail; for if J give land ide contra. 


in tail by dced fince the ſtatute to A. to the uſe of 
B. and his heirs; B. hath a fee- ſimple determinable 
upon the death of A. without iſſue. And like law, 


though doubtſul before the ſtatute, was; for the 
chicf 


1 v. Frank- 


Cro. Jac, 401. 
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chief reaſon which bred the doubt before the ſtatute, 
was becaule tenant in tail could not execute an eſtate 
without wrong ; but that fince the ſtatute is quite 
taken away, becauſe the ſtatute ſaveth no right of 
intail, as the ſtatute of 1 R. III. did; and that rea- 
ſon likewiſe myght have been anſwered before the 
ſtatute, in regard of the common recovery. 


A feme covert and an infant, though under years 
of diſcretion, may be ſeiſed to an uſe; for as well as 
land might deſcend unto them from a feoffee to uſe, 
ſo may they originally be infeoffed to an uſe; yet if 
it be before the ſtatute, and they had upon a ſubpœna 
brought, executed their eſtate during the coverture 
or infancy, they might have defeated the ſame; and 
when they ſhould have been ſeiſed again to the uſe, 
and not to their own ule ; but ſince the ſtatute no 
right is ſaved unto them, 


If a feme covert or an infant be infeoffed to an 
uſe precedent ſince the ſtatute, the infant or baron 
come too late to diſcharge or root up the feoffment; 
but if an infant, pe infeoffed to the ule of himſelf and 
his heirs, and, I. D. pay ſuch a ſum of money to the 
uſe of I. G. and his heirs, the infant may diſagree 
and overthrow the contingent uſe, 

Contrary law, if an infant be infeoffed to the uſe 
of himſelf for life, the remainder to the uſe of I. S. 
and his heirs, he may difagree to the feoffment as 
to his own eſtate, but not to diveſt the remainder, 
but it ſhall remain to the benefit of him in re- 
mainder. 

And yet if an attainted perſon be infeoffed to an 
ufe, the King's title, after office found, ſhall prevent 

| the 
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the uſe, and relate above it; but until office the 
ceſtuy que uſe is ſeiſed of the land. 


Like law of an alien; for if land be given to an 
alien to an uſe, the uſe is not void ab initio: yet 
neither alien or attainted perſon can maintain' an 
action to defend the land. 


The King's villein if he be infeoffed to an uſe, 
the King's title ſhall relate above the uſe; otherwiſe | 
in caſe of a common perſon. 


But if a lord be infeoffed to the uſe of his villein, 
the uſe neither riſeth, but the lord is in by the com- 
mon law, and not by the ſtatute diſcharged of the 
uſe. 

But if the huſband be infeoffed to the uſe of his 
wife for years, if he die the wife ſhall have the term, 
and it ſhall not inure by way of diſcharge, although 
the huſband may diſpoſe of the wife's term. 


So if the lord of whom the land is held be in- 
feoffed to the uſe of a perſon attainted, the lord ſhall 
not hold by way of diſcharge of the uſe, becauſe of 
the King's title, annum, diem & vaſtum. 

A perſon uncertain is not within the ſtatute, nor 
any eſtate in nubibus or ſuſpenſe executed: as if I 
give land to I. S. the remainder to the right heirs 
of I. D. to the uſe of I. N. and his heirs, I. N. is 
not ſeiſed of the fee-ſimple of an eſtate pour vie of 
I. S. till I. D. be dead, and then in fee-ſimple. 


Like law, if before the ſtatute I give land to I. 8. 
pour autre vie to an uſe, and I. S. dieth, living 


ceſluy que [vie,] whereby the freehold is in ſuſpenſe, 
the ſtatute cometh, and no occupant entreth; the 


uſe 1 is not executed out of the freehold 1 in pen For 


the 


. What perſon 
may be a ceſtuy 


Of an Uſe to a 
perſon uncer- 
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the occupant, the diſſeiſor, the lord by eſcheat, 
Abe feoffee upon conſideration, not having notice, 
and all other perſons which ſhall be ſeiſed to uſe, 
not in regard of their perſons but of their title; I 
refer them to my diviſion touching diſturbance and 


interruption of uſes. 


It followeth now to ſce what perſon may be a 
ceſtuy gue rife, The King may be a ce/{uy que uſe; but 
it behoveth both the declaration of the uſe, and the 
conveyance itſelf, to he matter of record, becauſe 
the King's title is compounded of both; I ſay, not 
appearing of record, but by conveyance of record. 
And therefore if I covenant with I. S. to levy a fine 
to him to the King's uſe, which I do accordingly ; 
and this deed of covenant be not inroll'd, and the 
deed be found by office, the uſe veſteth not. E con- 
verſo, if inroll'd. If J covenant with I. S. to in- 
fcoff him to the King's uſe, and the deed be in- 
roll'd, and the ſeoffment alſo be found by office, the 
uſe veſteth. | 

But if I levy a fine, or ſuffer. a recovery to the 
King's uſe, and declare the uſe by deed of covenant 
inroll'd, though the King be not party, yet it is 
good enough. 

A corporation may take an uſe, and yet it is not 
material whether the ſeoftment or the declaration be 
by deed; but I may infeoft I. 8. to the uſe of a 
corporation, and this uſe may be averred, | 


An uſe to a perſon uncertain is not void in the 
firſt limitation, but executeth not till the perſon be 
in eſo; fo that this is poſitive, that an uſe ſhall 
never be in abeyance as a remainder may be, but 
ever in a perſon certain upon the words of the 

ſtatute, 
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ſtatute, and the eſtate of the feoffees ſhall be in him 
or them which have the uſe. The reaſon is, be- 
cauſe no confidence can be repoled in a perſon un- 
known and uncertain; and therefore if I make a 
fcofment to the uſe of I. S. for life, and then to the 
ule of the right heirs of I. D. the remainder is not 
in abeyance, but the reverſion is in the feoffor, 
guonſque. So that upon the matter all perſons un- 
certain in uſe, are like conditions or limitations 
precedent, 


Like law, if I infeoff one to the uſe of I. S. for 
years, the remainder to the right heirs of I. D. this 
is not executed in abeyance, and therefore not void, 


Like law, if I make a feoffment to the uſe of my 
wife that ſhall be, or to ſuch perſons as I ſhall main- 
tain, though I limit no particular eſtate at all; yet 


the uſe is good, and ſhall in the interim return to Purefoy v. Ro- 
gers. 
the feoffor. 2 Saund. 386. 
Q. Chudleish's 
Contrary law, if I once limit the whole fee-ſim- cale. 
1 Rep. 129. 138. 
ple of the uſe out of land, and part thereof to a per- 2 Sid. 64. 129. 


ſon uncertain, it ſhall never return to the feoffor by eee *. 


way of fraction of the uſe: but look how it ſhould Bidford's caſe. 
2 Ro. Abr. 791. 


have gone unto the feoffor; if I begin with a con- Mo. 720. 


tingent uſe, ſo it ſhall go to the remainder ; if n 


intail a contingent uſe, both eſtates are alike ſubject 3 Ve 
ID. 229. 
to the contingent uſe when it falleth; as when I Goodright v. 
H« ith ib. 6. 
make a feoffment in fee to the uſe of my wife for ;, avis v. Speed, 


3 2 75 
life, the remainder to my firſt begotten ſon; I hav 3 Lloyd 


ing no ſon at that time, the remainder to my brother v. Carew. 
Prec.inChan.74 


and his heirs : if my wiſe die before 1 have any ſon, 11, ck 
the uſe ſhall not be in me, but in my brother. And _ Buckhurſt's 


yet if I marry again, and have a ſon, it ſhall diveſt Yet. 37. 
ä Fr [2chellv.Clerk. 
rom 80 lk. 619. 


7 Rep. 14. 
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from my brother, and be in my ſon, which is the 


_ ue, and yet in by the ſtatute; and in what caſes 


mon law; wherein I obſerve unto you three things: 
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ſkipping they talk ſo much of. 


So if I limit an uſe jointly to two perſons, not 7: 
eſſe, and the one cometh to be in e, he ſhall take 
the entire uſe; and yet if the other afterward come 
in (e, he ſhall take jointly with the former; as if 1 
make a feoffment to the uſe of my wife that ſhall be, 
and my firſt begotten ſon for their lives, and I 9 
marry ; my wife taketh the whole uſe, and if Jafter- 
wards have a ſon, he taketh jointly with my wife. 


"4 
p 


But yet where words of abeyance work to an 
eſtate executed in courſe of poſſeſſion, it ſhall do i 
the like in uſes; as if I infeoff A to the uſe of B for 
life, the remainder to C for life, the remainder to 
the right heirs of B, this'is a good remainder exe- 
cuted. 


So if J infeoff A to the uſe of his right heirs, A 
is in the fee- ſimple, not by the ſtatute, but by the 
common law. 


Now are we to examine a ſpecial point of the diſ- 
ability of ſuch perſons as do take by the ſtatute: and 
that upon the words of the ſtatute, where diverſe 
perſons are ſeiſcd to the uſe of other perſons ; fo that 
by the letter of the ſtatute, no uſe is contained: but 
where the feoffor is one, and ce/luy que uſe is 3 
another. 4 


Therefore it is to be ſeen in what caſes the ſame 
perſons ſhall be both ſeiſed to the uſe and ceftuy gue 


they ſhall be diverſe perſons, and yet in by the com- 


. : 
vs » 
9 Wa 
BS ö 
4 
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Firſt, that the letter is full in the point. 


Secondly, that it is ſtrongly urged by the clauſe. 
of joint eſtates following. 


Thirdly, that the whole ſcope of the ſtatute was 
to remit the common law, and never to intermeddle 


where the common law executed an eſtate; there- 


fore the ſtatute ought to be expounded, that where 
the party ſeiſed to the uſe, and the che que uſe is 
one perſon, he never taketh by the ſtatute, except 


5 there be a direct impoſſibility or impertinency for the 
XX uſe, to take effect by the common law. 


And therefore] if I give land to I. S. to the uſe 
of himſelf and his heirs, and if I. D. pay a ſum of 
money, then to the uſe of I. D. and his heirs, I. S. 
is in of an eſtate for life, or for years, by way of 
abridgement of eſtate in courſe of poſſeſſion, and 
I. D. in of the fee-ſimple by the ſtatute, 


So if I bargain and ſell my land after ſeven years, 
the inheritance of the uſe only paſſeth ; and there re- 
mains an eſtate for years by a kind of ſubtraction of 
the inheritance or occupier of my eſtate, but mere- 
ly at the common law. 


But if I infeoff I. S. to the uſe of himſelf in tail, 
and then to the uſe of I. D. in fee, or covenant to 
ſtand ſeiſed to the uſe of mylelf in tail, and to the 
ule of my wife in fee; in both thele caſes the eſtate 
tail is executed by this ſtatute ; becauſe an eſtate 
tail cannot be re-occupicd out of a fee- ſimple, being 
a new eſtate, and not like a particular eſtate for liſe 
or years, which are but portions of the abſolute fee; 
and therefore if I bargain and fell my land to I. S. 
after my death without iſſue, it doth not leave an 

eſtate 
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eſtate tail in me, nor veſteth any preſent fee in the 
bargainſee], but is an uſe expectant. 


So if I infeoff I. S. to the uſe of I. D. for life, 
and then to the uſe of himſelf and his heirs, he is in 
of the fee- ſimple merely in courſe of poſſeſſion, and 
as of a reverſion, and not of a remainder, 


Contrary law, if I infeoff I. S. to the uſe of I. D. 
for life, then to the uſe of himſelf for life, the re- 
mainder to the uſe of I. N. in fee: Now the law 
will not admit fraction of eſtates; but I. S. is in 
with the reſt by the ſtatute. 


So if I infeoff I. 8. to the uſe of himſelf and a 
ſtranger, they ſhall be both in by the {tatute, be- 
cauſe they could not take jointly, taking by ſeveral 
titles. 

Like law, if I infeoff a biſhop and his heirs to the 
uſe of himſelf, and his ſucceſſors, he is in by the 
ſtatute in the right of his ſee. 


And as I cannot raiſe a preſent uſe to one out of 
his own ſeifin; ſo if I limit a contingent or future 
uſe to one being at the time of limitation not ſeiſed, 
but after become ſeiſed at the time of the execution 
of the contingent uſe, there is the ſame reaſon and 
the ſame law, and upon the ſame difference which 1 
have put before. 

As if I covenant with my ſon, that after his mar- 
riage I will ſtand ſeiſed of land to the uſe of himſelt 
and his heirs; and before marriage I infeoff him to 
the uſe of himſelf and his heirs, and then he marri- 
eth; he is in by the common law, and not by the 
ſtatute ; like law of a bargain and ſale. 


But if I had Jett to him for life only, then he 
ſhould have been in for life only by the common law, 
and 
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and of the fee- ſimple by ſtatute. Now let me ad- 
viſe you of this, that it is not a matter of ſubtility or 
conceit to take the law right, when a man cometh 
in by the law in courſe of poſieſſion, and where he 


cometh in by the ſtatute in courſe of poſſeſſion: but This learning 
Pk UE £ 3 c ( material for de- 
it is material for the deciding of many cauſes and cidng many 
queſtions, as for warranties, actions, conditions, duettions. 


waivers, ſuſpicions, and divers other proviſoes. 


For example; a man's farmer committed waſte : 
after he in reverſion covenanteth to ſtand ſeiſed to 
the uſe of his wife for life, and after to the uſe of 
himſelf and his heirs; his wiſe dies ; if he be in his 
fee untouched, he ſhall puniſh the waſte; if he be 
in by the ſtatute, he ſhall not puniſh it. 


So if I be infeoffed with warranty, and TI covenant 
with my ſon to ſtand ſeiſed to the uſe of myſelf for 
life, and after to him and his heirs; if I be in by the 
ſtatute, it is clear my warranty is gone; but if I be 

in by the common law, it is doubtful, 


So if I have an eigne right, and be infeoffed to 
the uſe of I. S. for life, then to the uſe of myſelf for 
life, then to the uſe of I. D. in fee, I. S. dieth. If 
I be in by the common law, I cannot waive my 
eſtate, having agreed to the feoffment: but if I am 
in by the ſtatute, yet IJ am not remitted, becauſe I 
come in by my own act: but I may waive my uſe, 
and bring an action preſently; for my right is ſaved 
unto me by one of the ſavings in the ſtatute, Now Where there is a 
3 . ſeiſin to the Uſe 
on the other fide it is to be ſeen, where there is a of another, and 
ſeiſin to the uſe of another perſon; and yet it is out In. — 5 9 
of the ſtatute which is in ſpecial caſes upon the 
ground, whereſoever ceſuy que uſe had remedy for 
the poſſeſſion by courſe of common law, there the 


F ſtatute 


65 READING U FPO 


ſtatute never worketh; and therefore if a diſleiſin 
were committed to an uſe, it is in him by the come 
mon law upon agreement; ſo if one enter as occu- 
pant to the uſe of another, it is in him till diſagree- 
i | ment. 
5 So if a feme infeoff a man, cauſa matrimonii 
prælecuti, ſhe hath a remedy for the land again by 
courſe of the law; and therefore in thoſe ſpecial 
caſes the ſtatute worketh not; and yet the words of 
the ſtatute are gencral, where any perſon ſtands 
ſeiſed by force of any fine, recovery, feoftment, bar- 
gain and ſale, agreement or otherwitc ; but yet the 
feme is to be reſtrained for the reaſon aforeſaid. 


e erg It remaineth to ſhew what perſons may limit and 
declare an Uſe, declare an uſe: wherein we muſt diſtinguiſh; for 
there are two Kinds of declarations of uſes, the one 
of 2 preſent uſe upon the firſt conveyance, the other 
upon a power of revocation or new declaration; the 
latter of which I refer to the diviſion of revocation ; 


now for the former, 


The King upon his letters patent may declare an 
uſe, though the patent itſelf implieth an uſe, if 
none be declared, 


If the King gives lands by his letters to I. S. and 

his heirs, to the uſe of I. S. for life, the King hath 
the inheritance of the uſe by implication of the 
patent, and no office needeth ; for implication out 


of matter of record, amounteth ever to matter of 
record. 


If the Queen give land to I. S. and his heirs to 
the uſe of all the church-wardens of the church of I 
Dale, the patentce is ſeiſed to his own uſe, upon * 
that confidence or intent; but if a common perſon | 

1 had 
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had given land in that manner, the uſe had been 
void by the ſtatute of 23 H. VIII. and the uſe had 
returned to the feoffor and his heirs. A corporation 
may take an uſe without deed, as hath been faid 
before z but can limit no uſe without deed. 


An infant may limit an uſe upon a ſeoffment, 
fine, or recovery, and he cannot countermand or 
avoid tre uie, except he avoid the conveyance z 
contrary, if an infant covenant in conſideration of 
blood or marriage to ſtand ſeiſed to an uſe, the uſe is 
merely void. | 

If an infant bargain and ſel] his land for money, 
for commons or teaching, it is good with aver- 
ment; if for money, otherwiſe : if it be proved it is 
avoidable ; if for money recited and not paid, it is 
void: and yet in the caſe of a man of full age the 
recital ſufficeth. 

If baron and feme be ſeiſed in the right of the 
feme, or by joint purchale during the coverture, and 
| they join in a ine, the baron cannot declare the uſe 

or longer time than the coverture, and the feme 
cannot declare alone; but the uſe goeth, according 
to the limitation of law, unto the teine and her heirs : 
but they may both join in declaration of the uſe in 
fee; and if they ſever, then it is good for fo much of 
the inheritance as they concurred in; for the law 
avoucheth all one as if they joined: as if the baron 
declare an uſe to I. S. and his heirs, the uſe is good 
to I. S. in fee. 

And if upon examination the feme will declare 
the uſe to the judge, and her huſband agree not to 
it, it is void, and the baron's uſe is only good; the 
reſt of the uſe goeth according to the limitation of law. 
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